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CASE HISTORY
Mr. Martin appealed a November 23, 1997, determination that denied benefits under AS 23.20.378.  Benefits were denied on the ground that Mr. Martin was not available for work during the weeks claimed.  The determination also denied him pursuant to AS 23.20.387 on the ground that Mr. Martin knowingly withheld material facts during the period claimed with the intent to receive unentitled benefits.  Mr. Martin was determined to be liable for an overpayment pursuant to AS 23.20.390.  Mr. Martin filed his appeal on January 27, 1998, raising an issue of timeliness pursuant to AS 23.20.340.


FINDINGS OF FACT
Timeliness of Appeal Issue
Mr. Martin established an unemployment insurance claim effective  March 27, 1997.  He received a claimant handbook shortly thereafter.  Mr. Martin has established unemployment insurance claims on a regular basis since 1986.

On November 23, 1997, Mr. Martin was issued a notice of determination that found him to be fraudulent in his claim for benefits during a period of time in mid-1997.  At first, Mr. Martin contented that he never received that letter because he was unable to drive in November/December 1997.  His wife or son would check the mail at the post office in Copper Center for him.  Occasionally, Mr. Martin would get a ride from a friend, but not often.

As the hearing progressed, Mr. Martin admitted that he did in fact receive the notice of determination (Exhibit 4) at some point, but he did not know when.  He called the Anchorage U.I. Call Center on January 27, 1998, to inquire about filing a new claim.  When Mr. Martin was told he was denied due to fraud, he was transferred to the Appeals office to file an appeal request.  He followed up that verbal request with a letter that was received by the Appeals office on February 4, 1998 (Exhibit 1, page 2).

Mr. Martin had checked with the Anchorage U.I. Call Center in late 1997 about reopening his claim.  He was told he exhausted his benefits and to call again after January 15, 1998.  Mr. Martin knew that he had no way to make a payment against his U.I. liability until he was eligible for benefits again.

Ms. Miller, investigator, indicated that the Employment Security Division (ESD) mails a bill, monthly, to claimants who owe the ESD money.  The bill/notice is mailed on or about the first of the month.  Mr. Martin would have been mailed two notices, one in December and one in January, after the initial notice of determination.  He would also have been sent a Notice of Overpayment Liability (Exhibit 5) at the same time he was issued the initial determination.  

Exhibit 4, page 2, contains a copy of the appeal rights that warn:


This determination becomes final unless a protest or appeal if (sic) filed within 30 days after the date shown on the determination.  This period may be extended if a delay in filing a protest or appeal is due to circumstances beyond your control.  If you feel that the determination is improper or incorrect, file a protest or appeal in writing at your claims office....

The overpayment notice sent to Mr. Martin also contains appeal rights as noted above.

Fraud and Availability Issues
See Conclusion and Decision.


PROVISIONS OF LAW
AS 23.20.340 provides, in part:


(e)
The claimant may file an appeal from an initial determination or a redetermination under (b) of this section not later than 30 days after the claimant is notified in person of the determination or redetermination or not later than 30 days after the date the determination or redetermination is mailed to the claimant's last address of record.  The period for filing an appeal may be extended for a reasonable period if the claimant shows that the application was delayed as a result of circumstances beyond the claimant's control.


(f)
If a determination of disqualification under AS 23.20.360, 23.20.362, 23.20.375, 23.20.378 - 23.20.387, or 23.20.505 is made, the claimant shall be promptly notified of the determination and the reasons for it.  The claimant and other interested parties as defined by regulations of the department may appeal the determination in the same manner prescribed in this chapter for appeals of initial determinations and redeterminations....


CONCLUSION
Timeliness of Appeal Issue
In Berger, Comm'r Dec. No. 9224196, April 16, 1992, the Commissioner states in part:


In the case at hand...the claimant contends that the determination was never received....The Department is being asked, in effect, to accept an appeal filed when the claimant contends he first learned of the decision.  This requires the Department to simple accept any contention by an appellant that he did not receive the appeal, regardless of whether there is any evidence in support of that contention.


Once a notice has been mailed to an individual's last known address, the Department has discharged its "notice" obligation.  The appellant's asserted failure to receive the notice does not establish cause for an extension of the appeal period.  In re Andrews, Dec. No. 76H-167, October 8, 1976; aff'd Andrews v. State of Dept. of Labor, No. 76-942 Civ. (Alaska Super. Ct. last J.D., April 13, 1977).  There is a rebuttable presumption that a notice placed in the mail will be timely delivered.  In re Rosser, Dec. No. 83H-UI-145, June 15, 1983....

In Borton vs. ESD, Superior Ct., 1KE-84-620 CI, 1C CCH Unemp. Ins. Rptr, AK, 8110, October 10, 1985, the court states in part:


It is clear from Estes v. Department of labor, 625 P.2d 293 (Alaska 1981) that a late claimant must show some quantum of cause; implicit is the requirement that the claimant's delay be caused by some incapacity, be it youth, illness, limited education, delay by the post office, or excusable misunderstanding, at the very least, and that the state suffer no prejudice....

The record establishes that Mr. Martin did receive the notices sent to his address of record.  What he failed to do was initiate a timely appeal request.  Several of the notices sent to Mr. Martin contained the appeal rights warning him of the 30-day time limit.  Yet, he waited an additional 29 days after the expiration of his appeal rights to contact the ESD.  There has been no showing that Mr. Martin was prevented from calling prior to January 27, 1998, and within the 30-day time frame.  Accordingly, timeliness of appeal has not been shown in this matter.

Fraud and Availability Issues
Based on the above, the Tribunal does not have the jurisdiction to consider this matter.


DECISION
The appeal filed on January 27, 1998, against the determination issued on November 23, 1998, is DISMISSED as untimely filed.  Benefits are denied as shown on the determination.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days after the decision is mailed to each party.  The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on February 27, 1998.

                                  Jan Schnell, Hearing Officer

