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STATEMENT OF THE CASE
On January 27, 1998, Ms. Winterbottom was denied unemployment insurance benefits pursuant to AS 23.20.379.  Benefits were denied for the weeks-ending  through ,  maximum payable benefits were reduced by three times the weekly benefit amount, and  was held ineligible for the receipt of extended benefits.  She filed a timely appeal.  The issue before me is whether she voluntarily left suitable work without good cause.

FINDINGS OF FACT

Ms. Winterbottom was employed as a clerk at The Bottle Shop, Ltd., a liquor store.  She was hired on May 14, 1997.  In August, she was made temporary manager while the owners and manager were out of town.  Her salary at that time was $2500.00 per month.  When the owners and manager returned, Ms. Winterbottom was returned to a clerk position.  Her salary, however, remained the same.  She worked a varying schedule of about 12 hours per day, four days per week.  She was not paid overtime, because, "she was still on salary."  Testimony, Ms. Catherine Chaney.

On January 5, Ms. Winterbottom was on the phone a considerable part of the day speaking to sales representatives, her boyfriend, and a person from whom she was buying a car.  The events leading to her separation stemmed from this.

Ms. Catherine Chaney testified that:

•
She is the owner and secretary/treasurer of the store;

•
She received a phone call from a woman complaining that she had been trying to call The Bottle Shop, but the phone had been busy for a long time;

•
Ms. Chaney tried to call the store from 7:58 p.m. to 8:30 p.m. before she was able to get through;

•
When she got through, she told Ms. Winterbottom that she had been on the phone too long.  She asked  Ms. Winterbottom with whom she had been speaking.  Ms. Winterbottom told her she was speaking with a distributer representative.  Ms. Winterbottom then hung up on her.

•
She went downstairs (Ms. Chaney lives above the store), and asked Ms. Winterbottom if she had hung up on her, to which Ms. Winterbottom replied that she had.  Ms. Winterbottom again said that she had been talking to a sales representative.

•
Ms. Chaney went upstairs, and checked her caller ID, and found that Ms. Winterbottom had been speaking with her boyfriend.  Ms. Chaney went back downstairs, and confronted about the prevarication.

•
Ms. Winterbottom then said that she was going to close the store, and leave.  Ms. Chaney believes that she probably told Ms. Winterbottom that she was fired, after Ms. Winterbottom said she quit.

•
She then returned upstairs, and called Rachel Chaney, and spoke to her about it.  Ms. Chaney returned downstairs to find Ms. Winterbottom packing her things, and leaving.

•
Ms. Winterbottom had frequently been verbally reprimanded for being on the phone too much, and for talking to customers too much.  The store had received many complaints from customers about it.

Ms. Winterbottom testified that:

•
She was on the phone, when she heard a thump upstairs.  Ms. Chaney came running down the stairs, hollering and cursing at her, saying that she had been on the phone too long.  Ms. Winterbottom tried, unsuccessfully, to calm Ms. Chaney.

•
Ms. Chaney returned upstairs.  Ms. Winterbottom called her, and Ms. Chaney resumed hollering at her.  Ms. Winterbottom did not feel that she should have to take verbal abuse, and hung up on Ms. Chaney.

•
Ms. Chaney came back downstairs, and asked Ms. Winterbottom if Ms. Winterbottom had just hung up on her.

•
Ms. Winterbottom acknowledged she had, and Ms. Chaney told her she was fired.  Ms. Winterbottom responded saying she quit.  Ms. Chaney again said she was fired.

•
Ms. Winterbottom called Ms. Rachel Chaney, the manager of the store, and her immediate supervisor.  She asked Rachel Chaney to come in, because she did not know whether she had been fired or had quit.

•
Ms. Winterbottom had never been reprimanded for using the phone too much.

•
Ms. Winterbottom told Ms. Chaney that she had been on the phone to a sales representative because she knew that Ms. Chaney did not like her boyfriend.

Ms. Rachel Chaney testified that:

•
she has been the manager of the store since 1991;

•
she knew of one verbal warnings of telephone use which Ms. Winterbottom received from Ms. Catherine Chaney;

•
Ms. Catherine Chaney called her to come over because Ms. Winterbottom had quit.  When Ms. Rachel Chaney arrived, she stayed upstairs, and overheard both Ms. Catherine Chaney and Ms. Winterbottom shouting.  The whole final incident occurred quickly, and, because they were shouting over each other, she was not able to tell who said "quit" or "fired" first.

There are no written records of any verbal or written reprimands.

STATUTORY PROVISIONS

AS 23.20.379.  VOLUNTARY QUIT, DISCHARGE FOR MISCONDUCT, AND REFUSAL OF WORK.  (a) An insured worker is disqualified for waiting‑week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker


(1)
left the insured worker's last suitable work voluntarily without good cause.

CONCLUSION

It must be pointed out that AS 23.10.060 provides that a worker be paid overtime for all work which is greater than 40 hours per week or eight hours per day, unless the person is acting in a supervisory capacity.  There are other exemptions from the payment of overtime.  "Being paid on a salary" is not such an exemption.  However, Ms. Winterbottom did not quit her job because she was not being paid overtime, and this decision will not further explore that issue.

The first issue to be determined is whether Ms. Winterbottom quit her employment or was discharged from it.  The testimony as outlined above is contradictory.  Ms. Chaney contends that Ms. Winterbottom told her she was closing the store and quitting, and that she then may have said "you're fired."  Ms. Winterbottom contends that Ms. Chaney told her that she was fired, and that she then said it didn't matter as she was quitting.

When there is conflicting evidence, a test of the "preponderance of evidence" is used.  


A Hearing Officer must base his decision on a "preponderance of evidence."  See e.g. In re Patterson, Comm'r Dec. 86H-UI-233, 1C Unemp. Ins. Rptr. (CCH), AK ¶8121.28, 10/16/86.  "Preponderance of evidence" has been defined as "that evidence which, when fairly considered, produces the stronger impression, and has the greater weight, and is more convincing as to its truth when weighed against the evidence in opposition thereto."  In re Adelman, Comm'r Dec. 86H-UI-041, 1C Unemp. Ins. Rptr. (CCH), AK ¶8121.25, 5/10/86, citing S. Yamamoto v. Puget Sound Lumber Co., 146 P.861, 863 (WA).

I reject the testimony of Ms. Rachel Chaney as to the sequence of events.  She was not physically present, had arrived after the initial confrontation, and was unsure of who said what first.  However, her testimony is of value in that it points up that both women were shouting, and were speaking over each other.

I also reject the testimony of Ms. Winterbottom as to whether she quit or was fired.  Her testimony points up that she is prone to prevarications.  Although it was late in the evening, she told Ms. Chaney that she had been speaking with a sales representative, when, if fact, she had been speaking with her boyfriend.  Both Chaneys agreed that Ms. Winterbottom had been reprimanded regarding her phone usage, although the amount of reprimands varied.  However, Ms. Winterbottom does not recall ever being reprimanded for using the phone too much.

Rachel Chaney was not on the telephone during the time that Ms. Chaney was testifying.  Although it is possible that she could have overheard Ms. Chaney's testimony regarding warnings, the recording of the hearing does not reflect that.  Her testimony, then, was, at least at the time of the hearing, unprompted, and it is unlikely that both Ms. Chaney and Rachel Chaney would both testify to numerous warnings if it was not true.

In weighing the evidence, I believe that it preponderates on the side of Ms. Chaney, and, therefore, conclude that Ms. Winterbottom said that she was quitting her job both before and after Ms. Chaney told her she was fired, if, indeed, Ms. Chaney ever said that.

When a person has quit it is necessary for that person to establish that she had good cause to quit if benefits are to be allowed.  Good cause for voluntarily leaving suitable work is defined, in part, as "leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work."  8 AAC 85.095(c)(1).

This appears to have been an isolated incident.  Neither woman testified that there had been this type of confrontation between them before.  Although I can understand Ms. Winterbottom's dislike for being yelled and cussed at, it is clear that both women had a part in the yelling, at least, if not also the cussing.  But because this is an isolated incident, I do not find that the circumstances were of such a compelling nature that Ms. Winterbottom had no other reasonable option than to quit.

DECISION

The notice of determination issued in this matter on January 27, 1998 is AFFIRMED.  Benefits remain denied as shown thereon.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days of the date of the decision.  The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and mailed in Juneau, Alaska on February 27, 1998.


Dan A. Kassner


Hearing Officer

