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CLAIMANT                             
  INTERESTED EMPLOYER
GREGORY HUMBURG
INTERIOR FOODS SPECIALTIES

.

CLAIMANT APPEARANCES                
  EMPLOYER APPEARANCES 
Gregory Humburg
Kevin Tortortella


Julie Freeman


ESD APPEARANCES
None


CASE HISTORY
Mr. Humburg timely appealed a determination issued on January 13, 1998, that denied unemployment insurance benefits pursuant to AS 23.20.379.  Benefits were denied on the ground that the claimant voluntarily left suitable work without good cause.


FINDINGS OF FACT
Mr. Humburg worked for Interior Foods Specialties (Wentchells) during the period October 1997 through December 13, 1997.  He earned $400 per week for full-time work as a baker.  Mr. Humburg quit without notice effective December 13, 1997.

At the time of his hire, Mr. Humburg was paid on an hourly basis, receiving overtime pay for hours in excess of 40 per week.  On or about November 16, 1997, Mr. Tortortella (president) informed the employees of Wentchells that he would be closing the store due to financial losses.  Mr. Humburg, along with two other employees, made a business proposal to Mr. Tortortella to keep the store open.  Mr. Tortortella did not believe the proposal had any substance, so he suggested the three employees (all bakers) work at $400 per week for an unspecified number of hours for 120 days. Each man understood they needed to work the hours to get the work done.  Mr. Humburg and the other two bakers agreed to the arrangement.

During the next month of his employment, Mr. Humburg worked at least 60 hours per week, possibly more, which may have reduced his overall rate of pay to less than minimum wage.  He was always the one called in for extra work because he had a phone and was available.  On December 13, 1997, Mr. Humburg was upset over another employee who was fairly new and had caused a problem with the donut dough.  Mr. Humburg knew he would need help to get done with his duties within a reasonable amount of time.  He called the head baker, Mike, to ask him to come in to work.  Mike refused.

Mr. Humburg became upset, got the dough ready to cut and left the store.  During the phone call to Mike, he advised he had quit.  The following day, Mr. Humburg called Mr. Tortortella to ask for his job back but with conditions (to include only daytime work).  Mr. Tortortella had no need for a daytime baker and said no.

Mr. Humburg was upset over the number of hours he had to work as a result of a lack of employees, especially employees who knew how to do the work.  Mr. Humburg complained to Mike about needing more help and all the hours he was working because he felt Mike was the manager/supervisor.  He did not complain to Mr. Tortortella because he had used the chain of command with Mike, although Mike had no authority to give Mr. Humburg a raise.  He also felt that Mr. Tortortella would not give him a raise because he (Mr. Humburg) was making the same money as Mike.  Mr. Tortortella knew Mr. Humburg was disgruntled, but did not know why.  Mr. Tortortella did visit the store; Mr. Humburg could have talked to Mr. Tortortella during any one of those visits.

Mr. Tortortella initiated the 120-day agreement in the hopes his store could become financially stable.  He knew it would take some time to get the store on its feet.  The 120-day agreement was an arbitrary figure and after 60 days, he initiated set schedules for his bakers that allowed for several days off each week.  Mr. Humburg had already quit at that point.


PROVISIONS OF LAW
AS 23.20.379 provides in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker



(1)
left the insured worker's last suitable work voluntarily without good cause....

8 AAC 85.095 provides in part:


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes



(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work....


CONCLUSION
The Employment Security Division's Benefit Policy Manual, VL 515, states in part:


In order for a quit because of working conditions to be with good cause, a worker's objections to the conditions must be based on a real and compelling reason.  Mere dislike, distaste, or slight inconvenience engendered by the working conditions will not afford good cause....Failure to [make attempt to secure from the employer an adjustment of the objectionable conditions] can negate the worker's good cause and subject him to disqualification....

The record fails to contain evidence that Mr. Humburg was not paid at least minimum wage throughout his employment.  Even if the employer failed to pay according to Alaska Statutes, Mr. Humburg did not seek to rectify the situation by discussing his concerns with Mr. Tortortella.  Mr. Humburg admits that Mike had no authority to change his (Mr. Humburg's) rate of pay; therefore, his contention that he complained through the chain of command is without basis.  Mr. Humburg had access to Mr. Tortortella, yet failed to take that step.  Good cause for leaving work has not been shown in this matter.


DECISION
The determination issued on January 13, 1998, is AFFIRMED.  Benefits are denied for the weeks ending December 20, 1997, through January 24, 1998.  Mr. Humburg's benefits are reduced by three times the claimant's weekly benefit amount.  Further, the claimant may not be eligible for future extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days after the decision is mailed to each party.  The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on February 25, 1998.








Jan Schnell, Hearing Officer

