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CASE HISTORY
Ms. White timely appealed a January 29, 1998, determination that denies benefits under AS 23.20.379.  The issue is whether she voluntarily left suitable work without good cause or the employer discharged her for misconduct connected with her work.


FINDINGS OF FACT
Ms. White last worked in her data processing supervisor position on January 10, 1998.  The job started March 10, 1997.  At the time work ended, the employer scheduled her to work from 7:00 a.m. to 3:30 p.m. for 7.5 work hours per day on Mondays through Fridays.  The employer paid her $36,000 per year.

The employer is a small company that serves as a third party insurance benefits administrator for corporate and government employers that self-insure themselves.  Kent G. Davis is the president of the company.  Gregory J. Kershaw is the vice president.

Ms. White managed the company's AS 400 computer and much of the paper processing such as printing checks, sorting documents, and stuffing envelopes.  The employer had ordered equipment to automate some of these duties, but the equipment did not arrive until several weeks after Ms. White resigned.

Ms. White voluntarily quit work because she felt the employer would not provide her with assistance, and because she felt the workload was harming her health.  Ms. White felt the employer did not respond to her workload complaints.

An employer staff meeting at 8:00 a.m. on January 5, 1998, typifies Ms. White's requests for assistance and the employer's responses.  In that 30 to 45-minute staff meeting, Ms. White requested assistance with producing a check run and end of month report run that she was working on that date.  The runs involve handling hundreds or thousands of pieces of paper.  Ms. White was told to do whatever she could and leave the uncompleted work on the desk of Ms. Chong, a supervisor.

The placement of Ms. White's incomplete work on Ms. Chong's desk was an important part of the employer's work assessment process.   The employer reviews such overflow work to determine staffing needs.  The employer never threatened Ms. White with any type of discipline for having overflow work.

However, Ms. White did not put the January 5 overflow work on Ms. Chong's desk.  Instead, she stayed extra hours to perform what she felt was excessive work in direct violation of orders she received from the employer.  She now claims the excessive work she performed that day injured her health.

Ms. White's violation of work orders on January 5 was not an isolated incident.  For months prior to her resignation, she had standing orders to put overflow work on Ms. Chong's desk.  She did not follow those orders.  Therefore, the employer did not understand how much overflow work existed.

Ms. White had been repeatedly told not to lift boxes of paper or lift anything else that she did not feel comfortable lifting.  However, Ms. White repeatedly violated this directive when she felt someone was not made available quickly enough to lift things she needed lifted.

In June 1997, Mr. Kershaw told Ms. White he would get someone to install a keyboard tray at her work station.  Ms. White wanted the tray.  The company already had the tray.

The keyboard tray was never installed.  Before resigning, Ms. White never advised Mr. Kershaw there was a problem with the installation.  However, the passing of months without the installation of the tray added to Ms. White's dissatisfaction with the employer.

Mr. White believes it was Mr. Kershaw's responsibility to know if the keyboard tray was installed for her.  She believes she did not have to tell him it was never installed.

Mr. Kershaw believes Ms. White should have let him know the keyboard tray did not get installed.  He emphasizes he will not know how things are going unless an employee tells him.

On Saturday, January 10, 1998, Ms. White met with Mr. Kershaw.  She quit work effective that day after she asked for an assistant and Mr. Kershaw would not agree to hire one.  Mr. Kershaw could not agree to hire an assistant because he did not have a clear picture of how much overflow work existed.  He did not have a clear understanding of the overflow work, because Ms. White had continually disobeyed orders to place overflow work on Ms. Chong's desk.

The January 29, 1998, determination under appeal penalizes Ms. White for voluntarily leaving work without good cause.  The determination disqualifies her, in part, for six weeks beginning with the week ending January 10, 1998.


PROVISIONS OF LAW
AS 23.20.379 provides, in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker



(1)
left the insured worker's last suitable work voluntarily without good cause....


(c)
The department shall reduce the maximum potential benefits to which an insured worker disqualified under this section would have been entitled by three times the insured worker's weekly benefit amount, excluding the allowance for dependents, or by the amount of unpaid benefits to which the insured worker is entitled, whichever is less.


(d)
The disqualification required in (a) and (b) of this section is terminated if the insured worker returns to employment and earns at least eight times the insured worker's weekly benefit amount.

8 AAC 85.095 provides, in part:


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes



(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work;



(2)
leaving work to accompany or join a spouse or maintain a family unit in a location from which it is impractical to commute to that work, so long as the decision to leave work was reasonable in view of all the facts, no reasonable alternative existed to leaving work, and the worker's actions were in good faith and consistent with a genuine desire of retaining employment;



(3)
leaving unskilled employment to attend a vocational training program approved by the director under AS 23.20.382, only if the individual enters that training upon separating from work.


POLICY AND PRECEDENT
"Once having voluntarily quit, it is the burden of the claimant to establish good cause."  Fogleson, Comm'r Dec. 8822584, February 28, 1989.

In Missall, Comm'r Dec. 8924740, April 17, 1990, the Commissioner of Labor summarized Department policy regarding what constitutes good cause for voluntarily leaving work.  The Commissioner held, in part:


The basic definition of good cause is 'circumstances so compelling in nature as to leave the individual no reasonable alternative.'  (Cite omitted.)  A compelling circumstance is one 'such that the reasonable and prudent person would be justified in quitting his job under similar circumstances.'  (Cite omitted).  Therefore, the definition of good cause contains two elements; the reason for the quit must be compelling, and the worker must exhaust all reasonable alternatives before quitting.

In Dolivet, Comm'r Dec. 88H-UCFE/EB-182, August 12, 1988, the Commissioner of Labor affirmed disqualification of a claimant for voluntarily leaving work without good cause.  The Commissioner held, in part:


In order for good cause [for voluntarily quitting work] to be shown, it must be established that the worker followed reasonable alternatives to leaving.  Although Mr. Dolivet was unhappy with the situation on the job, he made no effort to discuss those with his employer in order that the employer might have some opportunity to adjust the situation.

"It is the prerogative of the employer to make those work assignments as the employer feels best befits the work needed to be done."  Shelton, Comm'r Dec. 86H-UI-310, October 31, 1986.

"[I]t is the employer's right to establish the methods and quality of work."  Stevens, Comm'r Dec. 84H-UI-324, February 22, 1985.  


CONCLUSION
Mr. Kershaw's expectation that Ms. White should have advised him the keyboard tray had not been installed was reasonable.  Ms. White's refusal to communicate such matters to the employer did not provide her with good cause to quit due to lack of employer follow-up action.

The employer's directives regarding overflow work and lifting were not unreasonable.  Ms. White's workload and lifting activities may have been excessive, but they were excessive because she refused to follow the employer directives designed to prevent the problems.

Following the employer's work overflow and lifting instructions was a reasonable alternative Ms. White did not follow before resigning.  Failure to exhaust this alternative before resigning negates good cause for quitting.  The hearing record fails to establish Ms. White voluntarily left work with good cause as good cause is defined for unemployment insurance purposes.

Under AS 23.20.279, an individual who voluntarily leaves work without good cause will be disqualified the first week in which she is unemployed and the next five consecutive weeks.  Ms. White resigned on Saturday, January 10, 1998.  Her first week in unemployed status is the week ending January 17, 1998.  The determination under appeal will be modified accordingly.


DECISION
The January 29, 1998, voluntary leaving determination is MODIFIED.  Ms. White is disqualified beginning with the week ending January 17, 1998.  The disqualification ends with the week ending February 21, 1998, or when she returned to work and earned eight times her weekly benefit amount (whichever came first).  Her maximum benefits are reduced by three times her weekly benefit amount.  She will not be eligible for extended benefits unless she returned to work and earned eight times her weekly benefit amount during the disqualification period.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days after the decision is mailed to each party.  The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on March 9, 1998.








Stan Jenkins








Hearing Officer

