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STATEMENT OF THE CASE
On February 10, 1998, Mr. Davis was denied unemployment insurance benefits pursuant to AS 23.20.379.  He was also denied benefits pursuant to AS 23.20.375.  He filed a timely appeal.  The issue before me is whether Mr. Davis voluntarily left suitable work without good cause.

FINDINGS OF FACT

Mr. Davis was employed by Williams, Inc., at its Alaskan and Proud store in Juneau.  He began working for Foodland, Alaskan and Proud's predecessor, as the assistant produce manager in October, 1995.  At the time of his separation, Mr. Davis worked 40 hours per week at a salary of $17.00 per hour, plus overtime.  His last day of work was November 10, 1997 after working between one and one-and-a-half hours.

Around October 1, Mr. Davis was asked to fill the position of acting manager after the prior manager retired.  After that, Mr. Davis understood Mr. Jeff Lisac, the production director, to say that Mr. Davis would be the new produce manager.  Mr. Davis also believed that Mr. Lisac had told vendors that, as vendors would call and congratulate him, and that it had been announced at a general managers' meeting.  On October 24, Mr. Judson, the general manager of the Juneau store, interviewed Mr. Davis, during which they discussed work hours and salary.  On November 7, he was told by Mr. Lisac and Mr. Judson that he was not being considered for the position.

Having been given the impression that he would be given the position of produce manager, Mr. Davis was distraught to learn that he was not being considered.  He took the remainder of that day off, and, on November 10, tendered his resignation to be effective in 14 days.  He quit because the company had "humiliated me in front of my peers, business associates and customers. . . . I can no longer be associated with a company I do not respect."  Letter of resignation, Exhibit 15.  After discussing his letter, management decided to give Mr. Davis two-weeks salary, and allowed him to leave that same day.

Mr. Judson and/or Mr. Lisac did consider and tell Mr. Davis that, because of his experience and having acted as the produce manager, he had an advantage over the other applicants.  Mr. Judson did not tell him that he had the position, however, and had no information that Mr. Lisac had done so.  He opined that comments get expanded.

Mr. Davis was not given the position because  Mr. Lisac inspected the store on November 6, and found a large amount of produce which needed to be culled.  They also felt that Mr. Davis' work had been somewhat less than standard in that sales in the produce area had slipped by 62% when compared with the rest of the store.  Mr. Judson allowed, however, that this could be due to seasonality.

In rebuttal of Mr. Judson's testimony, Mr. Davis recalled that Mr. Judson, during the interview on October 24, had congratulated him, and said that he was the best qualified person for the position.

In his letter of appeal, Mr. Davis states that part of his disillusionment leading to his resignation stemmed from an investigation which was done on a company official who pled guilty to embezzling company funds.  However, although he was unhappy with that situation, he would not have quit at the time he did had he been appointed produce manager. 

Prior to tendering his resignation, Mr. Davis spoke with a representative of the employment security division who told him that he should file a claim in order to "freeze" his wages.  When he filed, he was told by another person that, because he had quit, he would not receive benefits for six weeks.  He also would not receive benefits for three weeks because of his receipt of severance pay and vacation pay.  Although he had received a claimant information booklet, he did not read it.

Believing that he would not be eligible to receive benefits until the tenth week after having quit his job, Mr. Davis did not file any continued claims.  After the nine weeks had passed, he filed an additional claim on January 25, 1998.  At this time or shortly after he learned that the periods of disqualification would have run concurrently, and that, at most, he would have been disqualified for only six weeks.  On February 12, he filed claims for the weeks-ending November 15 through January 24.

STATUTORY PROVISIONS

AS 23.20.379.  Voluntary quit, discharge for misconduct, and refusal of work.


(a)
An insured worker is disqualified for waiting‑week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker



(1)
left the insured worker's last suitable work voluntarily without good cause.

AS 23.20.375.  Filing requirements.

(a)
An insured worker is entitled to receive waiting‑week credit or benefits for a week of unemployment for which the insured worker has not been disqualified under AS 23.20.360, 23.20.362, 23.20.378 ‑ 23.20.387, or 23.20.505 if, in accordance with regulations adopted by the department, the insured worker has




(1)
made an initial claim for benefits; and




(2)
for that week, certified for waiting‑week credit or made a claim for benefits.

CONCLUSION

Good cause for voluntarily leaving suitable work is defined, in part, as "leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work."  8 AAC 85.095(c)(1).

Good cause for leaving work must be based on the reason or reasons which exist at the time the person quits.  Although the issue of embezzlement was in Mr. Davis' mind, he had made no moves to resign because of that, and would not have resigned just for that reason.  I reject this as a contributing reason for his separation.

A worker would have good cause for quitting if the employer arbitrarily breaks a definite and specific promise of promotion.  However, the worker must establish that there was a definite promise of promotion.  If the employer fails to promote the worker for reasons of business necessity or because of the worker's own unsatisfactory actions or job performance.

I do not find sufficient evidence to hold that there was a definite promise on the part of Williams, Inc. to promote Mr. Davis to the position of produce manager. It does appear that Mr. Davis was led to believe that he would be the produce manager.  Comments such as "you're the best qualified" would do that.  But being led to believe something and actually being promised a position are not the same.

I hold that Mr. Davis voluntarily left suitable work without good cause.

Regarding the claims for benefits, the filing of initial claims for benefits is governed under 8 AAC 85.100.  Initial claims includes new claims, transitional claims, additional claims, and reopened claims.  An additional claim is effective on Sunday of the week claimed if filed with a continued claim or earlier if the claimant had good cause beyond the control of the claimant for an earlier effective date.  8 AAC 85.100(e).

Incorrect information provided by division personnel has been held to create good cause.  The presumption that Division personnel give correct instructions is rebuttable by convincing evidence.  Barrow, Comm'r Dec. 88H-UI-008, March 8, 1988.  Where that presumption is rebutted, the Commissioner has allowed benefits in such instances.  This has been so even when claimants relied on incorrect information contrary to correct written information in their possession.  Ridinger, Comm'r Dec. 88H-UCFE-044, June 7, 1988.

In this case, however, Mr. Davis was not given incorrect information.  Mr. Davis only assumed that he would not be eligible to receive benefits for nine weeks, and did not, therefore, file his claims.

I hold that Mr. Davis' additional claim date cannot be backdated, and he is not eligible for benefits prior to the date of his additional claim.

DECISION

The notice of determination issued pursuant to AS 23.20.379 on February 10, 1998 is AFFIRMED.  Benefits are denied for the weeks-ending November 15, 1997 through December 20, 1997, his maximum payable benefits are reduced by three times his weekly benefit amount, and he is held ineligible for the potential receipt of extended benefits.

The notice of determination issued pursuant to AS 23.20.375 on February 17, 1998 is AFFIRMED.  Benefits are denied for the weeks-ending November 15, 1997 through January 24, 1998.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days of the date of the decision.  The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and mailed in Juneau, Alaska on March 13, 1998.


Dan A. Kassner


Hearing Officer

