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CLAIMANT
HENRY JOHNSON

CLAIMANT APPEARANCES
Wade Godfrey, Investigations

ESD APPEARANCES
None


CASE HISTORY
Mr. Johnson appealed a determination issued on November 14, 1997 that denied benefits under AS 23.20.360 and 23.20.387 on holdings that Mr. Johnson had unreported work and earnings and that he fraudulently filed for and claimed unemployment insurance benefits.  Additionally, Mr. Johnson is being held liable for overpayments and penalties assessed under AS 23.20.390 in connection with the aforementioned issues.  Mr. Johnson's February 9, 1998 appeal filing raised a timeliness issue under AS 23.20.340.


FINDINGS OF FACT
Timely Appeal Issue:

The fraud/work and earnings and overpay determinations of November 14, 1997 under appeal were properly mailed to Mr. Johnson's address of record.  Mr. Johnson received said determinations but did not read them in their entirety.  The appeal instructions on said determinations stated:

Both the employer and the claimant have the right to appeal this determination.  You may appeal by obtaining the necessary forms from any Alaska Employment Service Office or any Appeal Tribunal Office.  You may also appeal by mailing a request to any Unemployment Insurance office or Appeal Tribunal.  You must state that you are requesting a review or hearing and file or mail your request within 30 days from the date of this determination.  If you request an appeal by letter, the postmark date on your letter will be used as the date of your appeal.  The 30 day appeal period may be extended only if the delay is for reasons beyond your control.

Between November 1, 1997 and January 1, 1998, Mr. Johnson was subsistence hunting/fishing/gathering during the day.  However, he returned to his home in Unalakleet, Alaska every evening.  During that period, his children retrieved the mail.  Mr. Johnson remembers getting notices regarding a $1700 overpay assessment, and he also recalls reading (date unknown) the fraud determination that explained the cause of the overpayment.  Mr. Johnson decided at that point that he simply would make restitution when he next filed for benefits.  He did not realize that the fraud determination denied his benefits through July 1998 until after he again filed for benefits in January 1998.  He contributes that oversight to his failure to read the determinations in their entirety.  Subsequently, Mr. Johnson filed an appeal.

Fraud/Work and Earnings and Overpay Issues:

(See Conclusion and Decision)


PROVISIONS OF LAW
AS 23.20.340 provides, in part:


(e)
The claimant may file an appeal from an initial determination or a redetermination under (b) of this section not later than 30 days after the claimant is notified in person of the determination or redetermination or not later than 30 days after the date the determination or redetermination is mailed to the claimant's last address of record.  The period for filing an appeal may be extended for a reasonable period if the claimant shows that the application was delayed as a result of circumstances beyond the claimant's control.


(f)
If a determination of disqualification under AS 23.20.360, 23.20.362, 23.20.375, 23.20.378 ‑ 23.20.387, or 23.20.505 is made, the claimant shall be promptly notified of the determination and the reasons for it.  The claimant and other interested parties as defined by regulations of the department may appeal the determination in the same manner prescribed in this chapter for appeals of initial determinations and redeterminations.  Benefits may not be paid while a determination is being appealed for any week for which the determination of disqualification was made. However, if a decision on the appeal allows benefits to the claimant, those benefits must be paid promptly.

CONCLUSION

Timely Appeal Issue:

"A late appeal may be accepted only if the appellant can show some incapacity, 'be it youth, illness, limited education, delay by the post office, or excusable misunderstanding...' Borton v. Employment Sec. Div., No. IKE-84-620 Civ. (Alaska Superior Ct., 1st J.D., October 10, 1985)"; as cited in Aleshire, Comm'r Decision 9028559, January 30, 1991.

It was not shown that unavoidable circumstances prevented Mr. Johnson from filing an appeal within the prescribed 30-day appeal period.  It was his responsibility to read the determinations completely and to file an appeal as dictated by law.  Mr. Johnson's appeal cannot be accepted as if timely filed.  

Fraud/Work & Earnings and Overpay Issues:

Mr. Johnson's appeal was filed after the determinations under appeal became final.  This Tribunal lacks the authority to address the matters further.

DECISION
The February 9, 1998 appeal, which was filed against the November 14, 1997 fraud/work & earnings and overpay determinations, is DISMISSED as untimely filed pursuant to AS 23.20.340.  Therefore, the determinations under appeal are  unchanged.

APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days after the decision is mailed to each party.  The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska on March 11, 1998.


Doris M. Neal


Hearing Officer

