JOHNSON, Frances

98 0327

Page 9


ALASKA DEPARTMENT OF LABORPRIVATE 


EMPLOYMENT SECURITY DIVISION


3301 EAGLE ST SUITE 206


P.O. BOX 107023


ANCHORAGE, ALASKA 99510-7023


APPEAL TRIBUNAL DECISION


Docket No.  98 0327

Hearing Dates:   March 11, 1998










   March 12, 1998

CLAIMANT:
EMPLOYER:
FRANCES JOHNSON
UNITED PARCEL SERVICE INC

CLAIMANT APPEARANCES:
EMPLOYER APPEARANCES:
Frances Johnson
Semone Shepherd

Carolyn Allen
Peter Nieuwland


ESD APPEARANCES:
None


CASE HISTORY
United Parcel Service, Inc., ("UPS") timely appealed a January 21, 1998, determination that allows Ms. Johnson benefits without penalty for leaving work.  The issue is whether Ms. Johnson voluntarily left suitable work without good cause or the employer discharged her for misconduct connected with her work.


FINDINGS OF FACT
Ms. Johnson last worked in her part-time UPS file clerk/administration technician position on July 30, 1997.  She worked in the brokerage section in Anchorage.  Ms. Johnson started work in February 1993.

Ms. Johnson worked part-time from 7:00 a.m. until noon on Mondays through Fridays.  UPS paid her $11.25 per hour.

The brokerage section had two co-supervisors.  Brokerage employees were divided between the two co-supervisors for immediate supervision.  Ms. Johnson's immediate supervisor was Pam Zagrocki.  Carolyn Allen, Ms. Johnson's close friend, was the other brokerage supervisor.

Peter Nieuwland is the UPS Anchorage international manager.  He holds the supervisory position above Ms. Zagrocki and Ms. Allen.

Carolyn Ottosen is the UPS Anchorage air division manager.  She holds the supervisory position above Mr. Nieuwland.

Exhibit 13 is a copy of the voluntary resignation Ms. Johnson submitted to Ms. Zagrocki on July 10, 1997.  The entire text reads:


Dear Pam,


This letter is confirmation of my verbal resignation in which I informed you of in June 1997.  It has been an experience of growth for me during my four years at UPS.


I would personally like to thank you for hiring me and allowing me the opportunity to expand my knowledge in a work related area unknown to me.


Now, is the time in life that I challenge myself to a higher calling.  The good times certainly did out weigh the misunderstood times.  Good bye







Respectfully,







Frances Marie Brown-Johnson

Exhibit 12 is a copy of an "Employee Resignation" form UPS uses during employee exit interviews.  Ms. Johnson signed Exhibit 12 on July 30, 1997, her last date of employment.  Ms. Zagrocki also co‑signed the document on July 30.  The reason for Ms. Johnson's separation from work reads:


Frances is leaving to pursue other opportunities.

As addressed below, Ms. Johnson now contends she quit UPS because of unsatisfactory work conditions.  Under questioning by Ms. Shepherd during the hearing, Ms. Johnson revealed she had concealed her reasons for leaving UPS from her resignation and exit interview because she did not want UPS to know why she was leaving.

Ms. Johnson established an unemployment insurance claim with a benefit year beginning date effective January 7, 1998.  Exhibit 8 is an unemployment insurance questionnaire Ms. Johnson completed to receive unemployment insurance benefits.  The reasons Ms. Johnson wrote on the questionnaire for resigning include:


Continued harrasment, Known acts of prejudice & Lack of communication-managment


Talked to supervisor(s), Manager of Dist.  Ask to file grivance, There was no grivance policy in co.


There were constant & continious harassment & communication situations for years!

Ms. Johnson identifies a number of incidents that caused her to resign.  The incident most closely preceding Ms. Johnson's resignation was a meeting she was forced to attend on April 18, 1997.

Ms. Ottosen called the April 18 meeting to deal with a complaint filed by a brokerage employee named Elizabeth Clayton.  Ms. Clayton complained about an April 3, 1997, letter written to her by Ms. Johnson.

Ms. Johnson and Ms. Clayton had long standing conflicts by the time Ms. Johnson wrote the April 3 letter.  Ms. Johnson admits tension existed between them for months prior to April 3.

In the April 3 letter, Ms. Johnson advised Ms. Clayton as to proper dress when Ms. Clayton wore a lace blouse.  Ms. Clayton took offense to Ms. Johnson's advice.

Ms. Johnson was not Ms. Clayton's supervisor.  Ms. Johnson wrote the April 3 letter without first conferring with a supervisor.

Exhibit 16 is a copy of the letter.  Ms. Johnson dated the letter 4/3-97.  The letter reads:


Liz


Because I do care.  Your top is appropiate for a jaket offset to be worn on any occassion.  Actually the jaket would upgrade the appearance.  As is to be in the office or in the bldg. with as many males as we work with would appear as a suductive gesture and inapproiated for work.


Although night life or party its find.  I taught work ethnics and ocassion attire in senmiars before.  Sometimes if we don't know we don't follow codes.


Just wanted you to know, rather than critize or gossip.








Respectfully









Frances

Ms. Johnson contends she did not intend her April 3 letter to be offensive.  The letter was not the first letter Ms. Johnson had written to Ms. Clayton.

Mr. Nieuwland's testimony establishes Ms. Clayton's attire did not violate UPS clothing standards.

In the April 18 meeting, Ms. Ottosen stated she felt Ms. Johnson's April 3 letter contributed to a hostile work environment.  Ms. Ottosen ordered Ms. Johnson not to write anymore letters or memos to Ms. Clayton.  Ms. Johnson feels Ms. Ottosen's response contributed to good cause for her to quit in July.

The second most recent incident contributing to Ms. Johnson's decision to quit occurred after work on the evening of January 30, 1997, when she spoke to a coworker named Teresa Clark.  Ms. Clark told Ms. Johnson that workers in the brokerage section were complaining that Ms. Johnson did not do enough work and they referred to her as "professional paper clip" and "yellow sticky."  Ms. Johnson never filed a complaint regarding Ms. Clark's allegations.

The next previous incident contributing to Ms. Johnson's decision to quit occurred around the second week of January 1997.  A female coworker named Jamie Anderson asked Ms. Johnson for assistance.  Ms. Johnson refused saying the duties were not in her work agreement.

When Ms. Johnson refused to help, Ms. Anderson began cursing and telling Ms. Johnson that she (Ms. Anderson) was tired of Ms. Johnson's refusals to do things.  Around eight people heard Ms. Anderson's outburst.  The next morning Ms. Anderson publicly apologized to the entire shift for her outburst.

The next previous incident contributing to Ms. Johnson's decision to quit was an allegation made in August 1996 by a coworker named "Troy." Troy told Ms. Johnson that Ms. Clayton and other employees were prejudiced.  Ms. Johnson wrote Ms. Clayton a letter.  Ms. Johnson did not file a complaint with management.

The next previous incident contributing to Ms. Johnson's decision to quit occurred around August 14, 1996, when Ms. Clayton and four or so other employees gave Ms. Johnson a list of work to perform.  Ms. Johnson told the employees to go through her supervisor.  The employees then gave Ms. Johnson a job description to apparently support their demands that Ms. Johnson perform the work on the list.

Ms. Johnson went to Ms. Zagrocki and asked for her personnel file.  The file contained two job descriptions.  Neither matched the job description presented to her by the group of employees.  The employees had created a bogus job description form.

Ms. Ottosen learned of the job description presented to Ms. Johnson by the group of employees.  Ms. Ottosen held a meeting on August 14, 1996.  In the meeting, she warned all employees that she was giving them their final warning that hostility in the work force would not be tolerated.  She emphasized the employer would have zero tolerance for such behavior.

As part of her efforts to get control of the hostility in the brokerage section, Ms. Ottosen had rules posted on how employees should speak to each other on sensitive issues.  Ms. Ottosen also established a focus group consisting of brokerage employees.

Also contributing to Ms. Johnson's decision to quit in July 1997 was the file storage situation that existed before 1997.  In 1994, Ms. Johnson's work group was located in a site where files were stored in cardboard boxes and stacked 10 to 11 feet high.  Ms. Johnson had to stand on a two-step ladder to retrieve files from the boxes.

Ms. Johnson complained to management about the file storage conditions.  A year to a year and a half passed before UPS installed shelves.  Sometime between August 1996 and January 1997, Ms. Johnson's work group moved to a new facility, and the problem with the files ceased.

Ms. Johnson certified on Exhibit 8 that UPS does not have a grievance policy.  However, during the hearing Ms. Shepherd confronted her with the existence of two programs that UPS maintains to solicit and address employee concerns.  Ms. Shepherd contended Ms. Johnson knew the programs existed.

When confronted by Ms. Shepherd, Ms. Johnson did not deny knowing the two programs existed to solicit and address employee concerns.  The lack of any assertion that she did not know the programs existed establishes Ms. Johnson did know of the programs.

One of the programs is UPS's Open Door policy.  Ms. Johnson could have complained to any level supervisor and to UPS's human resources section.  Ms. Johnson was responsible for complaining to the next level of management if a lower level did not address her concerns.

The other program is the UPS Code of Business Conduct program.  In this program, UPS contracts with an independent vendor to solicit concerns of employees.  Employees can remain anonymous.  The vendor provides a toll-free number for employees to call and express their concerns.

Around April 22, 1997, Ms. Allen attended a meeting in Kent, Washington.  At the meeting, she met Betty Welsh who is an employee relations manager in UPS's Seattle district.  Ms. Allen asked Ms. Welsh for a moment of her time then requested Ms. Welsh form a team to come to Anchorage to review the conditions she (Ms. Allen) and Ms. Johnson experienced at work.  As of the hearing date, Ms. Welsh has not brought a team to Anchorage to investigate the situation.

Ms. Johnson contends her first level supervisors, including Ms. Allen, did not remedy her complaints.  However, she did not utilize the UPS Open Door policy and complain to higher authorities including district officials in Seattle.  Ms. Johnson also did not utilize the UPS Code of Business Conduct program before quitting.  The hearing record fails to suggest that contacting either or both programs is an obviously futile gesture.


PROVISIONS OF LAW
AS 23.20.379 provides, in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker



(1)
left the insured worker's last suitable work voluntarily without good cause....


(c)
The department shall reduce the maximum potential benefits to which an insured worker disqualified under this section would have been entitled by three times the insured worker's weekly benefit amount, excluding the allowance for dependents, or by the amount of unpaid benefits to which the insured worker is entitled, whichever is less.


(d)
The disqualification required in (a) and (b) of this section is terminated if the insured worker returns to employment and earns at least eight times the insured worker's weekly benefit amount.

8 AAC 85.095 provides, in part:


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes



(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work;



(2)
leaving work to accompany or join a spouse or maintain a family unit in a location from which it is impractical to commute to that work, so long as the decision to leave work was reasonable in view of all the facts, no reasonable alternative existed to leaving work, and the worker's actions were in good faith and consistent with a genuine desire of retaining employment;



(3)
leaving unskilled employment to attend a vocational training program approved by the director under AS 23.20.382, only if the individual enters that training upon separating from work.


POLICY AND PRECEDENT
"Once having voluntarily quit, it is the burden of the claimant to establish good cause."  Fogleson, Comm'r Dec. 8822584, February 28, 1989.

In Missall, Comm'r Dec. 8924740, April 17, 1990, the Commissioner of Labor summarized Department policy regarding what constitutes good cause for voluntarily leaving work.  The Commissioner held, in part:


The basic definition of good cause is 'circumstances so compelling in nature as to leave the individual no reasonable alternative.'  (Cite omitted.)  A compelling circumstance is one 'such that the reasonable and prudent person would be justified in quitting his job under similar circumstances.'  (Cite omitted).  Therefore, the definition of good cause contains two elements; the reason for the quit must be compelling, and the worker must exhaust all reasonable alternatives before quitting.

In Brown, Comm'r Dec. 95 0448, May 8, 1995, the Commissioner of Labor concluded a claimant left work without good cause, in part, because the claimant did not exhaust the grievance procedure before leaving.  The Commissioner held:


On appeal to the Department, the claimant contends that the change in duties imposed on him under an arrangement of what the employer called cross-training, gave him good cause for terminating the employment. We conclude the conditions were not so onerous as to leave him with no alternative to leave the job, especially since the conditions were temporary in nature. Additionally, the claimant did not follow all avenues open to him, such as in filing a grievance through his union.  We do not find persuasive his argument that such a grievance would have made his future employment untenable. We find no material errors in the Tribunal's findings. The Tribunal properly applied the law to the facts.  The Department therefore adopts the Tribunal's findings, conclusion, and decision.

In Felix, Comm'r Dec. 95 1484, August 1, 1995, the Commissioner of Labor concluded a claimant left work without good cause because the claimant did not give the employer an opportunity to "remedy his grievance" before he quit.  The Commissioner held:


The claimant quit his job without notice after he was verbally threatened by a co-worker as they rode together in a truck near the work site.  The claimant then walked back to the company's main camp and quit the job without further notice.  He did not call and explain his reason to his supervisor until a day later, after he had left the job. The company had a policy requiring workers to report safety or personnel problems to their immediate supervisor.


We have ruled in cases similar to this that even where a worker has an adequate reason for leaving work, the worker must attempt to remedy the situation before leaving in order to escape disqualification under AS 23.20.379.  The worker must give the employer a chance to remedy his grievance. In re Larson, Commis. Decision 9121530, Nov. 8, 1991.  Affirmed in Larson v. Employment Security Division, Superior Court 3JD No. 3 KN-91-1065 civil, March 4, 1993. 


Very clearly, the claimant did not give the employer any opportunity to adjust the situation prior to his quitting work.  He simply walked off the job without explanation.

In Stiehm, Comm'r Dec. 9427588, July 29, 1994, the Commissioner of Labor concluded a claimant left work without good cause because she did not pursue the reasonable alternative of using the employer's grievance policy before quitting.  The Commissioner held: 


The claimant quit the job rather than accept an assignment to a position as a "people greeter."  She had been in training for a customer service position such as layaway or at the courtesy desk.  She contends the greeter position was the lowest position in the store, but that is disputed by the employer, who admitted he believed  more mature people were better suited for that position.  While the claimant may have had a valid reason for feeling that her employer was guilty of age discrimination, she knew of the employer's grievance policy and yet did not give the employer any opportunity to adjust the situation.  Instead, she walked off the job before the end of her shift, leaving a letter outlining some of her reasons for quitting (exhibit 3).  It is a long standing holding of the Department that even if a claimant establishes good cause for leaving work, it must still be determined that the worker pursued reasonable alternatives in an effort to preserve the employment relationship. In re Walsh, Comm'r Decision 88H-UI-011, March 15, 1988. That is not to say the claimant must pursue all alternatives, but when an employer has a grievance policy in place and communicates that to the employees, a reasonable alternative to quitting would be to pursue such a grievance.


CONCLUSION
To establish good cause for leaving work due to workplace conditions, a claimant must exhaust grievance programs and other similar alternatives before quitting, unless exposure to imminent danger forces her to stop work.  Ms. Johnson continued working for at least months after the incidents that led her to quit.  The hearing record fails to suggest Ms. Johnson was exposed to imminent danger at work in 1997.

UPS's Open Door policy and Code of Business Conduct program provide employees the equivalent of two separate grievance programs.  Ms. Johnson's failures to exhaust the processes available in both programs and her inaccurate resignation notice render unutilized reasonable alternatives to quitting.  Failure to exhaust reasonable alternatives before quitting negates any good cause that otherwise might exist for quitting.  Ms. Johnson voluntarily left work without good cause as good cause is defined for unemployment insurance purposes.


DECISION
The January 21, 1998, voluntary leaving determination is REVERSED.  Ms. Johnson is disqualified beginning with the week ending August 2, 1997.  The disqualification ends with the week ending September 6, 1997, or when she returned to work and earned eight times her weekly benefit amount (whichever came first).  Her maximum benefits are reduced by three weeks.  She will not be eligible for extended benefits unless she returned to work and earned eight times her weekly benefit amount during the disqualification period.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days after the decision is mailed to each party.  The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on March 19, 1998.








Stan Jenkins








Hearing Officer

