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CASE HISTORY
Ms. Neymark timely appealed a determination issued on January 15, 1998, that denied unemployment insurance benefits pursuant to AS 23.20.379.  Benefits were denied on the ground that the claimant voluntarily left suitable work without good cause.


FINDINGS OF FACT
Ms. Neymark worked for the Anchorage Daily News (News) during the period January 18, 1996, through May 30, 1997.  She earned $7.50 plus commission for part-time work as a customer service representative.  Ms. Neymark quit effective June 16, 1997.  She was in paid leave status through June 13, 1997, and June 16, 1997, was a paid day by the News as a bonus for perfect attendance.

Throughout her employment, Ms. Neymark had a variety of complaints that led to her decision to quit.  Those complaints consisted of the following:


*
She believed her commission monies were unprotected by the company;


*
She believed the distribution of work was unfair;


*
She felt her supervisor told the staff that she (Ms. Neymark) had given out false information to customers;


*
She believed her supervisor caused the loss of a lucrative account;


*
She felt some coworkers were too loud and she was unable to hear her customers on the phone; and


*
She believed she was not always paid monies due her.

During the summer of 1996, Ms. Neymark discovered another worker was consistently taking commissions that rightfully belonged to Ms. Neymark.  She complained to management, but the employee left within several weeks of the complaint.  The worker was never caught taking ads that were rightfully Ms. Neymark's.

The classified section where Ms. Neymark worked had a high turnover rate of new employees.  Numerous times she would have to approach a new employee to advise the ad he/she had just taken was hers (Ms. Neymark's).  She believed it was the result of poor training.  When Ms. Neymark complained to Mr. Jarvis, manager, about the problems, he would always go to the employee to advise how to correctly take another worker's ad placement.  Ms. Neymark was always paid for the ads that were rightfully hers.  She believed, however, that the employer needed to impose stronger training guidelines and more computer security to monitor the problem areas.

The final problem with commission dealt with the publication "Homefinders."  Ms. Neymark would spend the time on the phone selling an ad.  The customer would then come into the office and provide the copy to a counterperson, who would enter it into the computer.  The majority of the time, the counter person entered it as his/her sale.  Ms. Neymark disagreed with that action and complained to management.  Mr. Jarvis indicated that the computer was unable to track those types of sales and advised her to tell the customer to ask for her when they came into the office.  Otherwise, the best the company could do would be a split commission.  Ms. Jarvis was unable to provide specific examples or provide how often that happened.

The classified section staffed part-time and full-time employees.  Part-time employees were not given contract customers because of their part-time status.  The News wanted the full-time staff to have contract customers because those staffers were available every day if the contract customer called.  Ms. Neymark disagreed with that policy.  She had the ability on several occasions to go to full-time employment status, yet she did not want to work full-time.

Ms. Neymark also disagreed with the distribution of faxed copy from customers.  She believed the line supervisor, Ms. Sheffield, was not making the distribution of the lucrative faxed ads evenly.  After complaining to Mr. Jarvis, he requested that Ms. Sheffield be more careful in her distribution.  Ms. Neymark did not provide any specific examples.

Sometime during the spring 1997, Ms. Sheffield sent an E-Mail out to all employees that Ms. Neymark had given false information out to a customer.  Ms. Neymark complained to Ms. Sheffield about the E-Mail and asked why she (Ms. Sheffield) did not come to her (Ms. Neymark) before sending out the E-Mail message.  Ms. Sheffield did not apologize, she simply indicated that is what the customer told her.  Ms. Neymark did not give out false information and felt Ms. Sheffield undermined her.  Ms. Neymark did not complain to Ms. Sheffield's supervisor, Mr. Jarvis.

Ms. Neymark had spent a lot of time in the spring 1997 on a customer that may have resulted in a one-year contract.  On a day that she was off, the customer called and spoke to another worker.  The worker gave the customer wrong information and as a result, Ms. Sheffield agreed to run the ad for free.  The customer did not sign a contract and pulled his ad.  Ms. Neymark believed that Ms. Sheffield could have handled the situation differently so that she would not have lost her commission.

At one point close to her termination date, Ms. Neymark had trouble hearing a customer over the phone.  A coworker had a customer seated next to him that was loud.  Ms. Neymark sent the coworker an E-Mail message requesting he quiet the customer.  The coworker sent Ms. Sheffield a message and indicated he did not have to put up with her (Ms. Neymark's) "s--t."  Ms. Sheffield sent Ms. Neymark a message that she felt the coworker was too sensitive and felt she did not need to send an E-Mail to him.  Ms. Neymark did not agree with the way it was handled.

In June 1996, Ms. Neymark's paycheck was lost and was not reissued until 1997 after her termination.  No reason provided by the employer, nor did Ms. Neymark indicate if she had made any complaint (other than the initial complaint) about that lost check.  She did not believe the News paid properly when they were suppose to pay.  Commission sheets were not included with the paychecks.  Ms. Neymark kept track of her commissions due and when she complained, she was always paid.  She provided no specifics with regard to incorrect paychecks.

In December 1996, all employees were asked to submit their requests for 1997 vacations.  Ms. Neymark submitted a request to have the same amount of time off in the summer as in 1996.  The employer denied that request and only gave her two weeks in June, due to business constraints.  Ms. Neymark wanted additional time and advised her employer in May 1997 that she would probably not return to work after her vacation was over.  

Ms. Neymark felt stressed because of the work environment and believed two weeks would be insufficient time to be relaxed.  Her section had obtained a new supervisor whose management style was much different than the previous manager's.  She did not want to deal with a new supervisor in what she believed to be a stressful environment.

Ms. Hennig, human resources director, indicated the News has a written policy that provides for grievances.  Those steps include seeking assistance through the supervisor, the manager, the director, human resources, and ultimately the publisher.  Ms. Neymark failed to utilize the director and publisher steps that were available to her.  Ms. Neymark did not believe going to the director of advertising would affect any changes.  She had witnessed a coworker being treated differently (in her opinion) after she (the coworker) had made a complaint to the director.  

Ms. Hennig met with Ms. Neymark in the spring of 1997 and specifically told Ms. Neymark that she should speak with the director.  She further asked Ms. Neymark for specifics and details regarding her concerns.  Ms. Neymark did not provide the requested information.  Ms. Hennig believed that Ms. Neymark was going to talk to the director and, therefore, did not act on anything further (due to the lack of specific information).  Ms. Neymark believed Ms. Hennig was going to talk to the director and get back to her.  She did not seek a second meeting with human resources when Ms. Hennig failed to advise Ms. Neymark of any conclusions or findings.

The News provides for leaves of absences based on work load requirements.  It was not likely that Ms. Neymark would have been given more than the two weeks off for the summer of 1997 as that is the company's busiest time.  Had Ms. Neymark submitted a medical request for time off, that request would have been considered.  Ms. Neymark did not seek a doctor's advise before quitting with regard to her feelings of stress.


PROVISIONS OF LAW
AS 23.20.379 provides in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker



(1)
left the insured worker's last suitable work voluntarily without good cause....

8 AAC 85.095 provides in part:


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes



(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work....


CONCLUSION
The Employment Security Division's Benefit Policy Manual, VL 515, states in part:


In order for a quit because of working conditions to be with good cause, a worker's objections to the conditions must be based on a real and compelling reason.  Mere dislike, distaste, or slight inconvenience engendered by the working conditions will not afford good cause....Failure to [make attempt to secure from the employer an adjustment of the objectionable conditions] can negate the worker's good cause and subject him to disqualification....

In Shaw, Comm'r Dec. No. 97 0358, June 6, 1997, the Commissioner states in part:


Good cause for leaving work depends on whether a reasonable and prudent person would be justified in quitting the job under similar circumstances.  Koach v. Employment Division, 549 P.2d 1301 (Or., 1976). The cause must be one which would reasonably impel the average able‑bodied worker to give up his or her employment; mere dissatisfaction with the circumstances which are not shown to be abnormal or do not affect health does not constitute good cause for leaving work voluntarily.  Mueller v. Harry Lee Motors, 334 So.2d 67 (Fla., 1976); Associated Utility Services, Inc. v. Board of Review, Dept. of Labor and Industry, 331 A.2d 39 (N.J., 1974), cited in Roderick v. ESD, Alaska Super. Ct., 1st J.D., No. 77‑782, April 4, 1978, affirmed without comment Alaska Supreme Ct., No. 4094, March 30, 1979.


The schedule changes and work assignments in this case were within the employer's authority to assign and direct work.  Although the management decisions may have been frustrating at times, the working conditions were not outside the range of acceptable management practices, under the Roderick test, nor was there a substantial risk to the claimant's health or safety.  The record also does not show that the claimant was subjected to hostility or abuse from the supervisor which might justify the quit.  It appears from the record that she simply did not want to deal any longer with the somewhat heightened stress level that a scheduling and dispatching job requires.  This was an understandable but not compelling reason to leave the job....

The record fails to establish that the employer failed to comply with its commission policies for its customer service representatives.  Although Ms. Neymark may have disagreed with the method of earning commissions on the Homefinders ads, it has not been shown that the method was against published policy.  Further, no specifics were provided to pinpoint any problems, that were not or could not be taken care of.  Ms. Neymark was able to obtain payment for commissions she believed she earned, although it may have meant extra record keeping on her part.

Ms. Neymark had a variety of options available to her that she failed to utilize.  Those included accepting full-time work to allow her the more lucrative accounts, seeking assistance by discussing her concerns with the director of advertising or with the publisher, or following up with human resources when no response had been provided on the areas of her concerns.  Because she failed to act on those alternatives, Ms. Neymark left her last work without good cause.


DECISION
The determination issued on January 15, 1998, is AFFIRMED.  Benefits are denied for the weeks ending June 21, 1997, through July 26, 1997.  Ms. Neymark's benefits are reduced by three times the claimant's weekly benefit amount.  Further, the claimant may not be eligible for future extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days after the decision is mailed to each party.  The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on March 12, 1998.








Jan Schnell, Hearing Officer

