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CASE HISTORY
Mr. Baltz timely appealed a February 5, 1998, determination that denies benefits under AS 23.20.379.  The issue is whether he voluntarily left suitable work without good cause or the employer discharged him for misconduct connected with his work.


FINDINGS OF FACT
Mr. Baltz worked as a heavy equipment operator for the U.S. Army civilian personnel at Ft. Richardson.  He started work in May 1994.  He generally worked four 10-hour shifts per week.

The employer lists three main reasons for discharging Mr. Baltz.  Those are (1) he was absent without leave (AWOL); (2) he did not follow leave procedures; and (3) he made a threat that created a disturbance in the workplace.

Steve Janik works in the employer's personnel section.  He did not observe the incidents that led to Mr. Baltz's discharge.

The employer chose not to present witnesses who directly observed or participated in the incidents that led to Mr. Baltz's discharge.  Mr. Baltz's statements provided under oath are more persuasive than the unsupported hearsay evidence supplied by the employer to the record.

While at work on May 21, 1997, Mr. Baltz fell two to three feet onto a piece of concrete.  From May 1997 to around October 1997, four different doctors restricted Mr. Baltz's work duties due to his on-the-job injury.  Two of those doctors were military doctors.  Mr. Baltz worked off and on from May until September 1997 due to his injury.

After Mr. Baltz suffered his injury, permanent and acting supervisors repeatedly directed him to perform duties that violated the light duty restrictions imposed by his doctors.  Mr. Baltz continually complained about his work situation to various employer representatives.

As a result of Mr. Baltz's complaints, at least one supervisor told him to come to work and hide.  By hiding, Mr. Baltz would collect his regular pay but not perform any work.  However, hiding did not protect Mr. Baltz's health because other supervisors would order him to perform tasks prohibited by his doctors.

Since supervisory instructions to hide at work did not protect his health, Mr. Baltz started being absent from work.  He was absent to protect himself from duties not consistent with the limitations imposed by his doctors.

Mr. Baltz had to submit workers' compensation forms to the employer at least every other week.  By October 1997, Mr. Baltz experienced difficulties in getting the employer's workers' compensation office and/or work site supervisors to accept and issue receipts for the workers' compensation documents he was required to submit.  Those difficulties created tension between Mr. Baltz and employer representatives.

By early October 1997, a supervisor ordered Mr. Baltz to call in "sick" rather than "injured" when he missed work due to his on‑the-job injury.  Mr. Baltz refused the supervisor's demand that he falsify the reason for an absence.

At the time a supervisor told Mr. Baltz to say he was sick instead of injured, Mr. Baltz had approximately 100 hours of unused sick leave.  If Mr. Baltz would have complied with the demand that he claim he was sick rather than injured, he would have received sick pay.  Instead, he received no pay.

On October 10, 1997, Mr. Baltz called in and advised he would be absent due to his injury.  His supervisor then listed him as "AWOL" because he refused the order to say he was sick even though he was not sick.

Once the employer listed Mr. Baltz as AWOL, Mr. Baltz stopped calling in.  He stopped calling because his supervisor marked him AWOL when he refused to comply with the demand that he falsify the reason for his absence.

On October 17, 1997, Mr. Baltz submitted a written annual leave request to his supervisor requesting annual leave for October 21 through October 24, 1997.  The supervisor sent a written denial of the leave to Mr. Baltz through a private secretarial services company.  The supervisor apparently did not tell the private secretarial company how to get the written leave denial to Mr. Baltz.  The secretarial company did not get the leave denial notice to Mr. Baltz.

On October 29, 1997, Mr. Baltz reported to his work site to try to submit mandatory workers' compensation forms.  At that time, some of Mr. Baltz's coworkers joked with him about what he was having to go through with his employer.  One asked if there was anything he could do to help Mr. Baltz.  Mr. Baltz joked that the coworker could get a shotgun.  Mr. Baltz also jokingly referenced a frequently repeated workplace joke about "going postal."  Going postal referred to Postal Service employees who became violent in the workplace.

Military Police investigated Mr. Baltz's shotgun and postal statements incident.  The Military Police concluded the allegation that Mr. Baltz made threats was unfounded.

The employer did not discipline any other employees involved in the October 29 joking about a shotgun or going postal.  The hearing record fails to show Mr. Baltz was not merely joking as he testifies.

Exhibit 4 is a facsimile of the February 5, 1998, determination under appeal.  The determination concludes Mr. Baltz voluntarily left work without good cause.  The hearing record lacks evidence showing Mr. Baltz ever indicated he was quitting work.

Exhibit 4 disqualifies Mr. Baltz for six weeks beginning October 12, 1997, and ending November 22, 1997.


PROVISIONS OF LAW
AS 23.20.379 provides, in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker...



(2)
was discharged for misconduct connected with the insured worker's work.


(c)
The department shall reduce the maximum potential benefits to which an insured worker disqualified under this section would have been entitled by three times the insured worker's weekly benefit amount, excluding the allowance for dependents, or by the amount of unpaid benefits to which the insured worker is entitled, whichever is less.


(d)
The disqualification required in (a) and (b) of this section is terminated if the insured worker returns to employment and earns at least eight times the insured worker's weekly benefit amount.

8 AAC 85.095 provides, in part:


(d)
"Misconduct connected with the insured worker's work" as used in AS 23.20.379(a)(2) means



(1)
a claimant's conduct on the job, if the conduct shows a wilful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion....


CONCLUSION
Job abandonment is a contractual, not statutory term, and it does not automatically mandate a conclusion that a claimant intended to quit his job.  Tyrell v. Dept. of Labor, AK Superior Ct. 1stJD No. 1KE-92-1364 Civil (November 4, 1993, unrept.).

Mr. Baltz did not abandon his job.  His absences resulted from an on‑the-job injury.  He biweekly attempts to file his workers' compensation forms reflect his interest in maintaining his employment relationship.  Mr. Baltz's separation from work cannot be held to constitute a voluntary leaving of work.

It is well established for unemployment insurance purposes that,


"When a worker has been discharged, the burden of persuasion rests upon the employer to establish that the worker was discharged for misconduct in connection with the work.  In order to bear out that burden, it is necessary that the employer bring forth evidence of a sufficient quantity and quality to establish that misconduct was involved."  Rednal, Comm'r Dec. 86H‑UI‑213, August 25, 1986.


"'Misconduct' cannot be established on the basis of unproven allegations."  Cole, Comm'r Dec. 85H‑UI‑006, January 22, 1985.  

The employer declined to present eyewitnesses to rebut or refute Mr. Baltz's testimony.  The employer's hearsay is less persuasive than Mr. Baltz's testimony as reflected in the findings above.

Mr. Baltz's joking on October 29 may represent gruesome humor existing among some workers at his work site, but as the record reflects, Mr. Baltz did not make a threat.  His joking does not constitute misconduct for unemployment insurance purposes.

Prior to his discharge, Mr. Baltz did not comply with every directive of various supervisors.  He refused:


(
to perform work duties that violated the restrictions identified by doctors;


(
to hide and perform no work while receiving a government paycheck for working; and


(
to falsify his reason for being absent when calling in to report he would miss work due to his on-the-job injury.

Lower level supervisors continually asserted such questionable work and leave demands against Mr. Baltz that the general credibility of the work site procedures is undermined.  The demands create such mitigating circumstances that Mr. Baltz's AWOL status and failure to follow leave procedures cannot rise above good faith errors in judgment to misconduct as misconduct is defined for unemployment insurance purposes.  The determination under appeal will be reversed.


DECISION
The February 5, 1998, determination is REVERSED.  Mr. Baltz is allowed benefits beginning with the week ending October 18, 1997, through the week ending November 22, 1997, and continuing if otherwise eligible.  The three weeks are restored to his maximum benefit amount.  The determination will not interfere with his eligibility for extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days after the decision is mailed to each party.  The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on April 20, 1998.








Stan Jenkins








Hearing Officer

