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CLAIMANT
GREGORY THOMAS

CLAIMANT APPEARANCES
Gregory Thomas

ESD APPEARANCES
None

CASE HISTORY
Mr. Thomas appealed determinations issued on May 13, 1997 and March 10, 1998 that denied benefits under AS 23.20.379 and 23.20.406(h) respectively.  A timeliness of appeal issue arose under AS 23.20.340.  The issues are whether Mr. Thomas filed a timely appeal against the May 13, 1997 voluntarily leaving determination and/or whether the voluntary leaving disqualification was terminated due to work and earnings.


FINDINGS OF FACT
Timely Appeal Issue
Mr. Thomas appealed the May 13, 1997 voluntary leaving determination on March 10, 1998, after being informed of the extended benefits disqualification.  Alaska Employment Security Division (AESD) records do not show that Mr. Thomas filed an appeal against that decision within the prescribed 30-day appeal period.

Appeal instructions, pre-printed on determinations mailed to claimants and employers, state:

Both the employer and the claimant have the right to appeal this determination.  You may appeal by obtaining the necessary forms from any Alaska Employment Service Office or any Appeal Tribunal Office.  You may also appeal by mailing a request to any Unemployment Insurance office or Appeal Tribunal.  You must state that you are requesting a review or hearing and file or mail your request within 30 days from the date of this determination.  If you request an appeal by letter, the postmark date on your letter will be used as the date of your appeal.  The 30 day appeal period may be extended only if the delay is for reasons beyond your control.

Mr. Thomas maintains he contacted an AESD representative about his separation from work and offered related documents concerning his incarceration, release, and exoneration from charges filed.  He could not offer a definitive date of contact with the representative or dates of incarceration.  Mr. Thomas considered that contact as his appeal.  He did not pursue the matter further because he started getting benefit payments.

AESD records show that benefit payments were issued on May 13 and May 21, 1997 for benefit week ending May 10, 1997.  Monies in that instance were dispersed to the child support agency, Internal Revenue Service, Alaska Employment Security Division to offset an overpayment, and to Mr. Thomas.

In a November 14, 1997 employment rejection letter (Exhibit 10) to Mr. Thomas from Health and Social Services, Mr. Thomas' dates of incarceration were shown as December 20, 1996 to April 25, 199[7].  A court authorized release from jail notice (Exhibit 11) was dated, April 25, 1997.

Mr. Thomas established an initial claim for unemployment insurance on April 29, 1997.  His weekly benefit amount is $152.

Extended Benefits Issue
The May 13, 1997 voluntary leaving determination denied Mr. Thomas benefits and decreased his maximum benefit entitlement by three times his weekly benefit amount.  The six-week disqualification imposed by that determination began with week ending January 18, 1997 and ended February 22, 1997.  He did not work and earn wages totaling at least eight times his weekly benefit amount during that six-week denial period.


PROVISIONS OF LAW
AS 23.20.340 provides, in part:


(f)
If a determination of disqualification under AS 23.20.360, 23.20.362, 23.20.375, 23.20.378 ‑ 23.20.387, or 23.20.505 is made, the claimant shall be promptly notified of the determination and the reasons for it.  The claimant and other interested parties as defined by regulations of the department may appeal the determination in the same manner prescribed in this chapter for appeals of initial determinations and redeterminations.  Benefits may not be paid while a determination is being appealed for any week for which the determination of disqualification was made. However, if a decision on the appeal allows benefits to the claimant, those benefits must be paid promptly.

AS 23.20.379 provides in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker



(1)
left the insured worker's last suitable work voluntarily without good cause....



(2)
was discharged for misconduct connected with the insured worker's work.


(b)
An insured worker is disqualified for  waiting-week credit or benefits for a week and the next five weeks of unemployment following that week if, of that week, the insured worker fails without good cause



(1)
to apply for available suitable work to which the insured worker was referred by the employment office; or



(2)
to accept suitable work when offered to the insured worker.


(c)
The department shall reduce the maximum potential benefits to which an insured worker disqualified under this section would have been entitled by three times the insured worker's weekly benefit amount, excluding the allowance for dependents, or by the amount of unpaid benefits to which the insured worker is entitled, whichever is less.


(d)
The disqualification required in (a) and (b) of this section is terminated if the insured worker returns to employment and earns at least eight times the insured worker's weekly benefit amount.

AS 23.20.406 provides in part:


(h)
An individual is not eligible to receive extended benefits for any week of unemployment in the individual's eligibility period if the individual has been disqualified for benefits because the individual  voluntarily left work, was discharged for misconduct, or refused an offer of suitable work, unless the disqualification imposed for those reasons has been terminated in accordance with AS 23.20.379(d).


CONCLUSION
Timely Appeal Issue
"A late appeal may be accepted only if the appellant can show some incapacity, 'be it youth, illness, limited education, delay by the post office, or excusable misunderstanding...' Borton v. Employment Sec. Div., No. IKE-84-620 Civ. (Alaska Superior Ct., 1st J.D., October 10, 1985)"; as cited in Aleshire, Comm'r Decision 9028559, January 30, 1991.

Mr. Thomas was released from jail prior to the filing of his 1997 initial claim or the issuance of the May 13, 1997 voluntary leaving determination.  Lacking other concrete information to the contrary, this tribunal concludes that Mr. Thomas most likely made the agency contact referenced prior to May 13, 1997.  That conclusion is also supported by Mr. Thomas' testimony that he did not proceed with the matter further due to the payment of benefits.  His first benefit payment was issued prior to the May 13, 1997 determination under appeal.

Mr. Thomas did not show that circumstances beyond his control prevented him from filing a timely appeal against the May 13, 1997 voluntary leaving determination.  Consequently, this Tribunal does not have the authority to reopen that determination to re-address the reasons for his unemployment status.

Extended Benefits Issue
To be eligible for extended benefits, Mr. Thomas' current unemployment insurance claim may not include any disqualification imposed as a result of a discharge for misconduct (MC), voluntary leaving (VL), or suitable work refusal (SW).  Mr. Thomas possibly could have removed the disqualification at issue through a timely appeal process.  Failing that, the only other method of removal requires Mr. Thomas to have worked and earned wages totaling at least eight times his weekly benefit amount during the January 18, 1997 to February 22, 1997 VL denial period.  No other factors or circumstances may be considered.

As the May 13, 1997 voluntary leaving disqualification has not been terminated and still exists on Mr. Thomas' claim, he is not eligible for extended benefits.


DECISION
The appeal of the May 13, 1997 voluntary leaving determination is DISMISSED as untimely filed pursuant to AS 23.20.340.  Therefore, the determination is unchanged.

The March 10, 1998 extended benefits determination is AFFIRMED.  Extended benefits are denied under AS 23.23.20.406(h) beginning week ending January 18, 1997 and continuing indefinitely.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days after the decision is mailed to each party.  The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska on April 9, 1998.


Doris M. Neal


Hearing Officer

