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CASE HISTORY
Mr. Mitchell timely appealed a determination issued on February 25, 1998, that denied unemployment insurance benefits pursuant to AS 23.20.379.  Benefits were denied on the ground that the claimant voluntarily left suitable work without good cause.


FINDINGS OF FACT
Mr. Mitchell worked for the Fairbanks Resource Agency (FRA) during the period April 23, 1997, through February 4, 1998.  He earned $14.49 per hour for full-time work as a manager of the young adult transition program.  Mr. Mitchell quit effective February 4, 1998.

Since September 1997, Mr. Mitchell had complained to his supervisor, Mr. Jones, about the resident he provided care to.  The resident was mentally ill and was in a pilot program for young adults who were diagnosed as mentally ill.  After several months, the program gained two additional residents.

The troublesome resident, known as EN, created what Mr. Mitchell believed to be a dangerous situation at his location.  He was concerned about the safety of his staff as well as EN's safety.  EN exhibited suicidal tendencies just prior to his decision to quit.  In September, Mr. Mitchell's request to have EN hospitalized was denied by the courts.

In late December, early January 1998, EN's actions escalated to a point which caused Mr. Mitchell further concern for himself and his staff.  In early January 1998, EN put a needle into her neck.  It had not been uncommon for EN to put a needle or paper clip into her arm.  Mr. Jones increase observation of EN to determine if her escalated activities were in fact suicidal.  

On January 27, 1998, EN broke a light bulb and cut an artery in her arm.  Mr. Jones immediately began the phone calls to get a court order to have her hospitalized.  Mr. Mitchell provided his resignation on January 28, 1998, believing the employer was not acting on his concerns.

Mr. Jones was aware of the changes in EN during the last month or so of Mr. Mitchell's employment.  He had initiated changes in observation and care procedures.  The staff charged with EN's care were also trained, at the time of hire, in safety procedures when dealing with mentally ill residents.  FRA did not have the ability to place EN in a hospital environment without a court order.

FRA has a handbook that outlines policies and procedures for employees.  The policy provides for a leave of absence.  Mr. Mitchell did not request a leave of absence.  He also did not ask for a transfer to another position.  FRA did not have a similar position available to Mr. Mitchell, but could have placed him in a care giver's position at a reduced rate of pay.  A leave of absence would also have been possible.


PROVISIONS OF LAW
AS 23.20.379 provides in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker



(1)
left the insured worker's last suitable work voluntarily without good cause....

8 AAC 85.095 provides in part:


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes



(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work....


CONCLUSION
The record establishes the working conditions were typical of those surrounding mentally ill residents until EN's actions escalated.  The staff was trained to provide services to those types of individuals, as well as trained to protect themselves and the resident if needed.  The employer has shown they were aware of the changes in EN and the increased concern over her safety.  FRA took steps to make appropriate changes to the environment, up to and including seeking hospital assistance.  Mr. Mitchell left without allowing the employer an opportunity to remedy the situation at the point that it became necessary.  The Employment Security Division's Benefit Policy Manual, VL 515.65, states in part:


A worker who voluntarily leaves work because of hazardous working conditions does not necessarily leave work with good cause. Some occupations and industries are hazardous by the nature of the work. An adjudicator would consider these hazards normal for the occupation and industry. 


A worker voluntarily leaves work with good cause if the worker leaves work under the following circumstances only after the worker informs the employer of the hazardous working conditions and allows the employer to remedy the conditions: 


1.
The working conditions were more hazardous than normal for the occupation and industry, or


2.
Because of circumstances peculiar to the worker such as physical impairment, the working conditions are more hazardous to the worker than for other workers doing similar work....

Accordingly, Mr. Mitchell left his work without good cause.  The disqualifying provisions of AS 23.20.379 were properly applied in this matter.


DECISION
The determination issued on February 25, 1998, is AFFIRMED.  Benefits are denied for the weeks ending February 7, 1998, through March 14, 1998.  Mr. Mitchell's benefits are reduced by three times the claimant's weekly benefit amount.  Further, the claimant may not be eligible for future extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days after the decision is mailed to each party.  The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on April 3, 1998.








Jan Schnell, Hearing Officer

