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CLAIMANT                               INTERESTED EMPLOYER
SANDOR BROWN
ALYESKA RESORT

CLAIMANT APPEARANCES                   EMPLOYER APPEARANCES 
Sandor Brown
None


ESD APPEARANCES
None


CASE HISTORY
Mr. Brown timely appealed a determination issued on March 4, 1998, that denied unemployment insurance benefits pursuant to AS 23.20.379.  Benefits were denied on the ground that the claimant was discharged for misconduct in connection with work.


FINDINGS OF FACT
Mr. Brown worked for Alyeska Resort during the period August 1994 through January 28, 1998.  He earned $10.50 per hour for full-time work as a pool/spa operator.  Mr. Brown was discharged on February 14, 1998, as a result of a customer complaint.

On January 18, 1998, Mr. Brown dealt with an unhappy and upset guest.  The guest complained to Mr. Brown about rashes on her children that she believed were caused by the pool water.  Mr. Brown offered to retest the water or she could talk to the manager.  He believed the customer left in a "huff" so he summarized the incident in writing.  The guest wrote a letter (Exhibit 11) that identified the man in the pool area as "extremely rude."  Mr. Brown began a two-week vacation the next day.

Upon his return to work, Mr. Brown was approached by Ms. Bigelow, supervisor, and told that he was terminated effective January 28, 1998.  Mr. Brown had been given a warning notice on December 15, 1997, about a customer complaint and rule violations that indicated no further incidents would be tolerated or he could be discharged (Exhibit 5).

Mr. Brown contends that he was forced to sign the six-month agreement or he would have been fired.  The alleged violations (three) prior to his discharge involved a non-paying customer who insisted on being argumentative with Mr. Brown after the pool had closed.  The customer alleged Mr. Brown touched her.  Mr. Brown attempted to get the customer out of the pool area by opening the door and waving his arm for her to leave.  He does not believe he acted inappropriately.  The employer refused to allow a meeting with the customer and Mr. Brown to work out the problem.

The second incident involved an allegation that Mr. Brown was complaining while waiting in line to get his employee ski pass.  Mr. Brown waited for a short period of time, but left and purchased a lift ticket for that day.  He received several apologies from the other employees.  Mr. Brown was not argumentative while he was in line.

The final incident occurred on December 11 and 12, 1997.  The security chief discovered Mr. Brown's snow board inside the hotel, which was against company policy.  Mr. Brown contends all employees brought personal items inside the hotel.  A week after that incident, Mr. Brown saw the security officer bring in his bike without repercussion.  Mr. Brown was aware of the policy, yet all employees violated that policy.

Mr. Brown was not given an opportunity to discuss the final incident that led to his termination.  At the time of the discussion with the guest, he did not feel it warranted intervention by a member of management.  Pool users complain on a regular basis about rashes or other maladies.  Mr. Brown believed it was a typical complaint and handled it as such.

Throughout his employment, Mr. Brown had never received a customer complaint until the non-paying guest incident (November 28, 1997).  He had been employee of the month each year throughout his employment.  Mr. Brown believed the new operations manager was trying to get rid of him due to the high hourly rate of pay Mr. Brown received.  He believes that pool operators are now paid $7 per hour at the hotel.


PROVISIONS OF LAW
AS 23.20.379 provides in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker...



(2)
was discharged for misconduct connected with the insured worker's work.

8 AAC 85.095 provides in part:


(d)
"Misconduct connected with the insured worker's work" as used in AS 23.20.379(a)(2) means



(1)
a claimant's conduct on the job, if the conduct shows a wilful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion....


CONCLUSION
It is well established for unemployment insurance purposes that,


"When a worker has been discharged, the burden of persuasion rests upon the employer to establish that the worker was discharged for misconduct in connection with the work.  In order to bear out that burden, it is necessary that the employer bring forth evidence of a sufficient quantity and quality to establish that misconduct was involved."  In Rednal, Comm'r Dec. 86H-UI-213, 8/25/86.  "'Misconduct' cannot be established on the basis of unproven allegations."  "Generally, hearsay evidence if relevant, is sufficient to uphold a finding in absence of an objection."  In Sims, Comm'r Decision 84H-UI-007, 1/27/84 quoting Jefferson v. City of Anchorage, 374, P.2d 241 (Alaska 1962); Gregory v. Padilla, 379 P.2d 951 (Alaska 1962)....

The employer's failure to appear and provide direct sworn testimony establishes Mr. Brown's testimony to be more credible.  The record establishes that Mr. Brown acted within his position in an attempt to resolve a customer complaint.  There is no evidence that Mr. Brown was rude or acted against his employer's best interests.  While the employer may have cause to discharge Mr. Brown, the discharge did not amount to misconduct connected with the work for unemployment insurance purposes.


DECISION
The determination issued on March 2, 1998, is REVERSED.  Benefits are allowed for the weeks ending February 7, 1998, through March 14, 1998, if otherwise eligible.  Mr. Brown's maximum potential benefit entitlement reduced as a result of this determination is restored. 


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days after the decision is mailed to each party.  The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on April 10, 1998.








Jan Schnell, Hearing Officer

