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CASE HISTORY
Mr. Albert timely appealed a March 18, 1998 determination that denies benefits under AS 23.20.378.  The determination disqualifies him from March 1, 1998, until the disqualifying conditions no longer exist.  The issue is whether he satisfies ability and availability for work requirements.


FINDINGS OF FACT
Mr. Albert left his last job as a floor maintenance person on February 8, 1998 (see Docket 98 0612) because of depression that was, at least in part, caused by his working nights. His doctor advised him to cease working nights, which was required for the floor maintenance job. He is being treated for his condition with medication, which he feels has alleviated the problem. His doctor did not advise him not to work, nor are there any other restrictions on work he can do.

The notice of determination that denies benefits in this case states as follows, in part:


We received a medical statement from your doctor's office notifying us that you are currently under his care and currently being treated for a medical illness. Your doctor has not indicated that you are released for full time employment at this time. . .you cannot work in your primary occupation and are unable or unwilling to work in another capacity.

The doctor Mr. Albert saw at first, who provided the medical statement, only treated him for a short time. Mr. Albert then began seeing a doctor at the Veteran's Administration (VA). He feels the medication he received is helping his condition and there is no reason he cannot work. He has previously worked in janitorial, roofing and road construction flagging and is willing to do any of those jobs that do not involve late night work. He has tried to get a release from the VA but they will not give him one, as he is told it is not their policy. Mr. Albert is only receiving limited treatment from the VA and is thinking of terminating that. The VA has told him to find work. He is registered for work with Employment Security, but has not been referred to any jobs.


PROVISIONS OF LAW
AS 23.20.378 provides, in part:


(a)
An insured worker is entitled to receive waiting-week credit or benefits for a week of unemployment if for that week the insured worker is able to work and available for suitable work.  An insured worker is not considered available for work unless registered for work in accordance with regulations adopted by the department.  An insured worker may not be disqualified for failure to comply with this subsection if



(1)
the insured worker is not available for work because 

 


(A)
the insured worker is ill or disabled;




(B)
the insured worker is traveling to obtain medical services that are not available in the area in which the insured worker resides, or, if a physician determines it is necessary, the insured worker is accompanying a spouse or dependent who is traveling to obtain medical services;




(C)
the insured worker resides in the state and is noncommercially hunting or fishing for personal survival or the survival of dependents; or



  
(D)
the insured worker is serving as a prospective or impaneled juror in a court; and



(2)
a condition described in (1)(A)-(C) of this subsection occurs during an uninterrupted period of unemployment immediately following a week for which the insured worker has filed a compensable claim, and work has not been offered that would have been suitable for the insured worker before the illness, disability, hunting, fishing or medical travel.

8 AAC 85.350 provides, in part:


(a)
A claimant is considered able to work if he is physically and mentally capable of performing work under the usual conditions of employment in his principal occupation or other occupations for which he is reasonably fitted by training and experience. A short term illness or medical consultation affecting one day or less in a week does not render a claimant unable to work for the week under AS 23.20.378.


(b)
A claimant is considered available for suitable work for a week if the claimant



(1)
registers for work as required under 8 AAC 85.,351;



(2)
makes independent efforts to find work as directed under 8 AAC 85.352 and 8 AAC 85.355;



(3)
meets the requirements of 8 AAC 85.353 during periods of travel;



(4)
meets the requirements of 8 AAC 85.356 while in training; 



(5)
is willing to accept and perform suitable work 


which the claimant does not have good cause to 


refuse 



(6)
is able, for the majority of working days in the week, to respond promptly to an offer of suitable work; and



(7) 
is available for a substantial amount of full-time 


employment 


CONCLUSION
Although Mr. Albert had to quit one job due to medical reasons, I hold that his condition does not preclude him from working in other fields in which he has training and experience. Neither does his condition stop him from working in his previous occupation, if he can avoid working late at night. While a doctor's release was requested, there is no evidence that any of the doctors he has seen have told him not to work. Therefore a release is not required. Mr. Albert is able and available for full time work without undue restriction. 


DECISION
The March 18, 1998 availability for work determination is REVERSED.  Benefits are allowed from the week ending March 7, 1998 and thereafter, if Mr. Albert is otherwise eligible.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days after the decision is mailed to each party.  The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on April 24, 1998.

                                   Stephen Long, Hearing Officer

