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CASE HISTORY

The employer timely appealed a determination issued on February 17, 1998 that allowed benefits under AS 23.20.379 on a holding that Ms. Winters voluntarily left suitable work with good cause.


FINDINGS OF FACT
Ms. Winters was employed as a bartender by B&S Ventures, Incorporated/Dead Dog Saloon from May 15, 1997 to February 6, 1998.  She voluntarily quit work on charges of sexual harassment, unsuitable working conditions, and rumors that her fiancee wanted her to quit.

In June 1997, Ms. Winters' car engine blew up, forcing her to seek other means of transportation.  Ms. Winters concluded that her employer was not supportive in that instance.  Ms. Winters' testimony did not connect the expected role of an employer with the car incident.

Between May 1997 and February 1998 (possibly in November 1997), a customer continually noted Ms. Winters' "chest."  After the employer arrived at the site, he verbally admonished the patron then sent him home via a taxicab.  Ms. Winters felt the customer's manner and approach was somewhat expected considering the "strip club" environment in which she worked.  Still, she thought the employer should have had the customer leave the premises even earlier.  A witness for the employer maintained Ms. Winters stated she flirted with customers to get bigger tips.  Ms. Winters did not challenge that statement during the hearing.  Also, she did not discuss this incident with the employer at the time of occurrence or later.  

Ms. Winters maintained that the bar was too smoky and lacked proper ventilation.  Due to open-heart surgery in 1992, she felt such an environment was bad for her health.  At the time, however, Ms. Winters was a smoker herself.  Ms. Winters testified that she spoke of this matter with the employer, but she could not give dates or details.

At time of separation and before, Ms. Winters told the employer and/or coworkers that she was quitting because her fiancee did not like her working there.  Ms. Winters now contends she quit due to stress associated with the employer and workers saying that her fiancee was forcing her to quit.  The above related incidents influenced her decision to leave work.  Ms. Winters chose to remain working for nine months because she needed the work.  Still, she "loved" her job.

The employer and/or employer witnesses testified that the bar was not smoky, and it was properly ventilated.  In fact, Ms. Winters often remained at the bar after work to socialize.

Prior to Ms. Winters' separation, neither the employer or workers were made aware of work related issues concerning Ms. Winters' charges, i.e., sexual harassment, smoky work environment, and employer's lack of support.


PROVISIONS OF LAW
AS 23.20.379 provides in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker



(1)
left the insured worker's last suitable work voluntarily without good cause....

8 AAC 85.095 provides, in part:


(a)
A disqualification under AS 23.20.379(a) and (b) remains in effect for six consecutive weeks or until terminated under the conditions of AS 23.20.379(d), whichever is less.  The disqualification will be terminated immediately following the end of the week in which a claimant has earned, for all employment during the disqualification period, at least eight times his weekly benefit amount, excluding any allowance for dependents.  The termination of the disqualification period will not restore benefits denied for weeks ending before the termination.  The termination does not restore a reduction in maximum potential benefits made under AS 23.20.379(c).


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes



(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work....

CONCLUSION

To establish good cause for leaving work, evidence must be presented to show that the reasons for leaving were so compelling or grave as to offer no other reasonable alternative than to quit on the date chosen.

The nine-month period Ms. Winters chose to remain on the job established that the work was suitable.  Her testimony regarding the unsuitability of the work environment was overridden by a preponderance of credible testimony to the contrary.  Also, Ms. Winters' smoker status and statement that she "loved" her job further diminished the credibility of her contentions in relation to the work suitability matter.

Next, Ms. Winters did not challenge the employer witness testimony that Ms. Winters admitted "flirting" with customers to get higher tips, suggesting that Ms. Winters invited a certain amount of attention from patrons.  Still, sufficient evidence was not presented to establish that the one sexual harassment incident amounted to a pattern of abuse.  In Craig, Comm'r Decision No. 86H‑UI‑067, June 11, 1986, the Commissioner of Labor stated, in part:


Good cause can be established for quitting work if . . . actions indicate a course of conduct amounting to hostility, abuse, or unreasonable discrimination.  In Morgan‑Wingate, Comm'r Rev. No. 84H‑UI‑295, January 1, 1985; In Hudson, Comm'r Rev. No. 84H‑UI‑343, March 8, 1985.  However, it is also necessary that the worker pursue any reasonable alternative to rectify the situation prior to leaving. 

The car incident is not being considered as a motivating factor leading to Ms. Winters' separation as it did not directly relate to the employer or work environment.

Finally, talk, which was initiated by Ms. Winters, that her fiancee wanted her to quit work was not shown as a compelling reason to quit work.  Ms. Winters left suitable work without good cause.


DECISION
The February 17, 1998 separation from work determination is REVERSED and MODIFIED.  Benefits are denied for weeks ending February 14, 1998 to March 21, 1998 under AS 23.20.379.  Also, Ms. Winters' maximum benefit entitlement is reduced by three times her weekly benefit amount.  Further, Ms. Winters may not be eligible for future benefits under an extended benefits program.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days after the decision is mailed to each party.  The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska on April 14, 1998.


Doris M. Neal


Hearing Officer

