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CASE HISTORY
Mr. Wood timely appealed a December 10, 1997, determination that denies benefits under AS 23.20.379.  The issue is whether he voluntarily left suitable work without good cause or the employer discharged him for misconduct connected with his work.


FINDINGS OF FACT
Mr. Wood last worked in his electric utility meter reader position on November 24, 1997.  The employer discharged him effective that date.  Mr. Wood started work in April 1985.

The employer's November 6, 1997, "Notice of Possible Disciplinary Action" (Exhibit 7) shows that on March 28, 1997, the employer suspended Mr. Wood for one week for having an unauthorized meeting with other meter readers and harassing an employee.  The exhibit shows that prior to March 28, 1997, the employer had suspended Mr. Wood several other times.

The employer's suspension of Mr. Wood on March 28, 1997, demonstrates the employer chose not to discharge him that date for anything that happened before that date.  Therefore, the tribunal reviews whether something happening after March 28, 1997, and contributing to the November 24, 1997, discharge rises to misconduct connected with Mr. Wood's work.

Mr. Wood is the only eyewitnesses to testify regarding the events that led to his discharge.  The employer did not appear to provide witnesses to rebut Mr. Wood's sworn statements as to what he directly observed.  Direct observations provided under oath in this matter are generally more persuasive than allegations not supported by testimony.  Unless otherwise noted, Mr. Wood's testimony establishes the following findings.

Mr. Wood's foreman at this job has a long history of belittling workers.  She makes up negative names for employees such as changing the name of a worker from Lamoune to something that sounds like "slow moan."  She engages in negative racial comments such as declaring a certain employee is kept employed only to fill a racial quota.  She yells and swears at employees.  She throws what Mr. Wood characterizes as tantrums.  The foreman also has a history of mumbling and otherwise giving unclear instructions.

On October 27 or 28, 1997, Mr. Wood reported to the wrong area to read meters.  He reported to the wrong area because he had misunderstood the work instructions he received from his foreman.  He misunderstood the instructions, because his foreman failed to communicate them clearly to him.

On October 28, 1997, Mr. Wood's foreman confronted Mr. Wood about the area to which he incorrectly reported to read meters.  She began to accuse Mr. Wood of having an attitude.  Mr. Wood responded with something to the effect of:  You have the attitude.  Look little girl let's get the union steward here.

The October 28 exchange between Mr. Wood and his foreman reflects their mutual disrespect for each other.  However, the foreman initiated the disrespectful exchange.

These October 27/28 events are apparently the catalysts for the employer's November 24, 1997, discharge of Mr. Wood.  Also in October but prior to October 27, management accuses Mr. Wood of:


(1)
damaging a customer's gate;


(2)
failing to handle paperwork satisfactorily;


(3)
failing to secure a gate to prevent a customer's dog from getting out; and


(4)
failing to drive safely.

Regarding the first October 1997 accusation listed immediately above, Mr. Wood's testimony establishes he accidently damaged a frozen gate when he tried to force it open.  Regarding the second accusation, he tried to do his paperwork as fast and correctly as he could.  As to the third accusation, Mr. Wood did secure the gate properly, and he did not let a dog escape.  Regarding the fourth accusation, Mr. Wood did not fail to drive safely.

The employer failed to identify and to present as witnesses the persons who filed the damaged gate, loose dog, and driving complaints.  The employer does not establish Mr. Wood intentionally or negligently broke a gate or failed to secure a gate or drive safely.

The employer accuses Mr. Wood of damaging a customer's plants by standing on a planter.  The heel of Mr. Wood's footwear did slip into a customer's flowers while he stood on the edge of a planter to read a meter.  Meter readers often step on items to try to read meters.  Mr. Wood did not intentionally harm the flowers.

In July 1997, Mr. Wood accidently broke a computer screen in his vehicle.  The employer apparently accuses him of carelessness that approaches negligence.  Mr. Wood contends he accidently bumped the computer which the employer has now relocated to a safer position in the vehicle.  Mr. Wood denies he was careless as the employer apparently alleges.  The employer's relocation of the computer supports Mr. Wood's assertion that the fault lies with the initial improper location of the computer.

For April 1997, the employer accuses Mr. Wood of:


(1)
breaking a gate and siding at a customer's location;


(2)
yelling at dogs and kicking a fence for no purpose other than to aggravate the dogs; and


(3)
letting a dog out while reading a meter.

Regarding the first April 1997 accusation listed above, Mr. Wood's testimony establishes he and another meter reader checked the gate and siding he was accused of breaking.  They found the wood at the break weathered.  The weathered wood could not have been broken by him at the time he was supposed to have broken it.

Regarding the second April 1997 accusation, Mr. Wood did yell and stomp his foot to try to quiet two dogs, but he did so in an attempt to read a meter.  As for the third April 1997 accusation, Mr. Wood did not go into the customer's yard to read the meter so there was no way he let the dog out.

Alleged complaints provided by customers not presented at the hearing by the employer to provide statements under oath subject to confrontation and cross-examination opportunities are insufficient to overcome Mr. Wood's testimony.  His testimony establishes he is innocent of the April accusations.


PROVISIONS OF LAW
AS 23.20.379 provides, in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker...



(2)
was discharged for misconduct connected with the insured worker's work.


(c)
The department shall reduce the maximum potential benefits to which an insured worker disqualified under this section would have been entitled by three times the insured worker's weekly benefit amount, excluding the allowance for dependents, or by the amount of unpaid benefits to which the insured worker is entitled, whichever is less.


(d)
The disqualification required in (a) and (b) of this section is terminated if the insured worker returns to employment and earns at least eight times the insured worker's weekly benefit amount.

8 AAC 85.095 provides, in part:


(d)
"Misconduct connected with the insured worker's work" as used in AS 23.20.379(a)(2) means



(1)
a claimant's conduct on the job, if the conduct shows a wilful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion....


CONCLUSION
It is well established for unemployment insurance purposes that,


"When a worker has been discharged, the burden of persuasion rests upon the employer to establish that the worker was discharged for misconduct in connection with the work.  In order to bear out that burden, it is necessary that the employer bring forth evidence of a sufficient quantity and quality to establish that misconduct was involved."  Rednal, Comm'r Dec. 86H‑UI‑213, August 25, 1986.


"'Misconduct' cannot be established on the basis of unproven allegations."  Cole, Comm'r Dec. 85H‑UI‑006, January 22, 1985.  

The foreman's chronic demeaning attitude toward employees instigated the tone of Mr. Wood's October 28 response.  Mr. Wood's response does not constitute misconduct.

Mr. Wood's confusion regarding his October 27/28 meter reading route results from his foreman's failure to communicate clearly.  His appearance at the wrong route does not constitute misconduct.

Mr. Wood's failure to perform paperwork as the employer desired has not been shown to result from gross negligence or deliberate failure to work.  The hearing record fails to show Mr. Wood's paperwork problems result from something other than Mr. Wood's inability to do the work as the employer desired.  His failure to perform the paperwork satisfactorily does not constitute misconduct.

As noted in the findings above, Mr. Wood's testimony refutes or provides a reasonable explanation for the accusations against him.  The hearing record lacks evidence of sufficient quantity and quality to establish the employer discharged Mr. Wood for misconduct connected with his work as misconduct is defined for unemployment insurance purposes.


DECISION
The December 10, 1997, discharge determination is REVERSED.  Mr. Wood is allowed benefits beginning with the week ending November 29, 1997,
 through the week ending January 3, 1998, and continuing if otherwise eligible.  The three weeks are restored to his maximum benefit amount.  The determination will not interfere with his eligibility for extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days after the decision is mailed to each party.  The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on April 22, 1998.








Stan Jenkins








Hearing Officer

    �See the corrected week ending date under the "DECISION" section at the end of this decision.


    �The "November 28, 1998," week ending date is corrected to "November 29, 1998," to reflect the Saturday end of unemployment insurance claim weeks.





