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CASE HISTORY
Ms. Smith timely appealed a determination issued on April 7, 1998 that denied benefits under AS 23.20.379 on a holding that Ms. Smith was discharged for misconduct in connection with work.


FINDINGS OF FACT
Ms. Smith was employed by The Source from May 1, 1997 to March 24, 1998 as a sales clerk.  She was last scheduled to work from 10:00 a.m. to 7:15 p.m., Tuesday through Saturday, at the rate of $6.75 an hour.  Ms. Smith was discharged from work.

The employer approved Ms. Smith's vacation leave from March 13, 1998 through March 19, 1998.  The employer stressed to Ms. Smith that she was expected to be at work on time on March 20.  

While vacationing out-of-state, first learned on March 19, 1998 that her friend had made return flight reservations for the evening of March 20, instead of March 19.  She was unable to get an earlier return flight at that time.  Her return to Alaska was further delayed because she and her friend were denied boarding in relation to their scheduled March 20 flight.  The plane was full on that day due to overbooking by the airline.  

Ms. Smith left telephone messages or spoke with company personnel on March 20 and March 22 regarding her dilemma.  She returned to Alaska around 6:20 a.m. on March 21.  Due to that early morning arrival time and long trip, she chose not to report to work that day.

On Tuesday, March 24, 1998, Ms. Smith reported to work at 10:05 a.m.  She was five minutes late because she assumed her scheduling had reverted to a 10:15 a.m. start time as before due to staffing changes.  Also, on March 22 when she informed a management staff member of her intention to report to work on March 24 at 10:15 a.m., nothing was said.  The lack of comment in that instance suggested to Ms. Smith that the 10:15 a.m. report time was okay.  Still, the posted work schedule listed a 10:00 a.m. start time.

Ms. Smith was discharged due to attendance infractions.  She previously received four or five verbal and written warnings regarding such matters.


PROVISIONS OF LAW
AS 23.20.379 provides in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker



(2)
was discharged for misconduct connected with the insured worker's work.

8 AAC 85.095 provides, in part:


(a)
A disqualification under AS 23.20.379(a) and (b) remains in effect for six consecutive weeks or until terminated under the conditions of AS 23.20.379(d), whichever is less.  The disqualification will be terminated immediately following the end of the week in which a claimant has earned, for all employment during the disqualification period, at least eight times his weekly benefit amount, excluding any allowance for dependents.  The termination of the disqualification period will not restore benefits denied for weeks ending before the termination.  The termination does not restore a reduction in maximum potential benefits made under AS 23.20.379(c).


(d)
"Misconduct connected with the insured worker's work" as used in AS 23.20.379(a)(2) means



(1)
a claimant's conduct on the job, if the conduct shows a wilful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion.....


CONCLUSION
It is well established for unemployment insurance purposes that,


"When a worker has been discharged, the burden of persuasion rests upon the employer to establish that the worker was discharged for misconduct in connection with the work.  In order to bear out that burden, it is necessary that the employer bring forth evidence of a sufficient quantity and quality to establish that misconduct was involved."  In Rednal, Comm'r Decision 86H‑UI-213, August 25, 1986.  

To establish misconduct, evidence must be presented to show a willful and wanton disregard of the employer's interests.

An employer has the right to expect employees to report for work as scheduled.  In this case, Ms. Smith was two days late returning from an approved leave, and she was tardy reporting for work the following work day.

It was Ms. Smith's responsibility to check her flight itinerary before departure, especially in light of prior warnings regarding attendance and the importance the employer placed on her timely return to work.  Ms. Smith also was obligated to report for work in accordance with the posted work schedule unless specifically advised of a change.  Ms. Smith's assumptions failed to justify her actions in that matter.  Misconduct was shown.


DECISION

The April 7, 1998 separation from work determination is AFFIRMED.  Benefits are denied for weeks ending March 28, 1998 to May 5, 1998 under AS 23.20.379.  Ms. Smith's maximum benefit entitlement is reduced by three times the weekly benefit amount.  Additionally, Ms. Smith may not be eligible for future benefits under an extended benefits program.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days after the decision is mailed to each party.  The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska on June 10, 1998.


Doris M. Neal


Hearing Officer

