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We heard this claim for temporary total disability compensation, temporary partial disability compensation, interest, attorney's fees and costs in Anchorage, Alaska on June 11, 1987. The employee attended the hearing. Attorney Dennis P. James represented the employee at hearing. Attorney Richard L. Waller represented the employer and its insurer. The record closed on July 22, 1987.


We first considered the employee's claim at a hearing held April 27, 1984. We found he had slipped off an icy roof on March 18, 1983 injuring his left shoulder by grabbing the roof with his left hand to break his fall. We found his injury to be a substantial factor in causing thoracic outlet syndrome. We based that finding on the April 18, 1984 deposition testimony of Michael F. Hein, M.D., and September 1983 reports from J. Michael James, M.D., and Declan R. Nolan, M.D. We also found no substantial evidence that the onset of thoracic outlet syndrome was attributable to either use of the arm after the injury or any subsequent injury to the arm after March 18, 1983.


We found the employee temporarily totally disabled from September 8, 1983 (when he entered the hospital for surgery by Dr. Hein) through April 18, 1984 (when he received a release to work from Drs. Nolan and Hein).
 The employee now contends he became temporarily totally disabled again from late fall 1984 through mid-May 1987. At that time in 1987 he began working in a "sheltered work program." He therefore seeks temporary partial disability compensation for the period from mid-May 1987 to the present and continuing. The employer disputes the relationship of any disability after April 14, 1984 to the March 1983 injury. The only issue at hearing was whether the 1983 injury caused disability (total until May 1987, partial thereafter) from April 14, 1984 on.

SUMMARY OF EVIDENCE

Jon Burke, Ph.D., Phillip G. Clark, J. Peter Roles, Joseph W. Boles, Barbara Boles, Josephine Soles, and the employee testified at hearing. We also considered written evidence which included a June 1, 1987 letter from counsel to Dr. Burke, a letter report dated June 3, 1987 from William G. Campbell, M.D., hundreds of pages of medical records, and several deposition transcripts. Depositions considered included: Michael Hein, M.D., April 18, 1984; Michael Hein, M.D., March 27, 1987; Barbara Allen, June 1, 1987; Boyce C. Kiger, M.D., April 20, 19841 Declan R. Nolan, M.D., April 20, 1984, John W. Joosse, M.D., March 31, 19877 John G. Soles, January 10, 1984 and February 14, 1986.


John G. Soles, the employee, testified he is 44 years old and has worked all his life. in his second deposition, dated February 14, 1986, he stated he quit school after the eleventh grade to help support his family after his father's death. (Boles Dep. II 7). After trying to operate a small trucking firm, he started work in the oilfield service industry. He worked in that field exclusively ever since. (Id. at 11).


At hearing he testified that in March 1983, while working for the employer, he slipped off the icy roof of a steel "boiler house." He stopped his fall by catching hold of a door on the roof with his left hand. His left arm absorbed the shock of his entire body weight. He went to the company medic, a physician's assistant, who diagnosed tendonitis. He received some anti‑inflammatory medication and spent the next ten days overseeing the operation of the boiler, thawing the ground for purposes of pile driving.


He returned to Anchorage on scheduled rest and relaxation leave. He went to Declan R. Nolan, M.D,, for treatment of neck, left shoulder, and left arm pain. His shoulder pain was the most severe. (Id. at 21) . He testified Dr. Nolan diagnosed left shoulder tendonitis and arthritis of the neck.


Dr, Nolan, a board‑certified orthopedic surgeon, testified in a deposition dated April 20, 1984. He first examined the employee on March 31, 1983, The employee complained of a left shoulder injury. (Nolan Dep. 3). Dr. Nolan found clinical evidence indicating injury‑induced tendonitis of the left shoulder. The range of motion of the neck was full without pain. Dr. Nolan stated the employee's obvious main problem was a "yanked left shoulder" with tendonitis. (Id. at 6). Dr. Nolan took him off work and prescribed anti‑inflammatory medication.


One week later, the employee had full range of motion of the left shoulder without much pain. However, his neck was painful. Dr. Nolan believed the neck pain resulted from a chronic, arthritic condition at the C5‑6 disc level. Dr. Nolan advised rest, heat, and aspirin. (Id. at 9) . On April 15 the employee reported his pain as the same. Dr. Nolan prescribed physical therapy and Darvocette, a pain medication. On April 19 the employee stated the medication made him feel "goofy" but therapy was working. Dr. Nolan changed the prescription to Tylenol #2 (with codeine) and believed the shoulder pain had resolved.


In late April 1983 the employee left Anchorage for Chicken, Alaska where he and his family operated a placer gold mine. He testified that at the mine he couldn't use his left arm much due to pain. Later that summer a fellow miner, Boyce Kiger, M.D., observed a bulging blood vessel above the employee's left clavicle. On Dr. Kiger's advice the employee left Chicken to obtain medical treatment.


Dr. Kiger testified in a deposition dated April 20, 1984. He stated he performed a physical examination which revealed the employee to be generally healthy on March 10, 1983. (Kiger Dep. 6). Kiger went to Chicken in late April or early May 1983. He helped the Boles' set up their camp. He observed the employee having trouble due to pain and limited ranges of motion of the neck ad left shoulder. (Id. at 9.) By mid‑summer the employee was doing reasonably well driving a bulldozer without using a neck brace. Dr. Kiger said he had no knowledge of the employee hurting himself while mining. He would have been told of any injury since he was the "unofficial" camp doctor. (Id. at 10).


Dr. Kiger observed a mass above the employee's left clavicle which caused concern. He advised the employee to go to town and have it examined immediately. Dr. Kiger stated the employee went to Fairbanks for medical treatment, The employee went to the Tanana Clinic.


The employee stated he saw John W. Joosse, M.D., in Fairbanks. Dr. Joosse testified by deposition dated March 31, 1987 . Dr. Joosse, a board‑certified orthopedic surgeon, examined the employee on August 25, 1983. He noted the throbbing subclavian artery observed by Dr. Kiger. He referred the employee to Dr. Flannery, a vascular surgeon, who determined the bulging was not an aneurysm and did not require treatment. Dr. Joosse found the employee had full neck and shoulder ranges of motion as well as normal pulses and reflexes. (Joossee Dep. 6). His impression was strained shoulder and neck, asymmetrical ribs, and minor C5‑6 level arthritic changes of the cervical spine. (Id. at 7),


Dr. Kiger referred the employee to Michael Senta, M.D. in Palmer, Alaska, who in turn referred him to Michael F. Hein, M.D. Dr. Hein, a general surgeon specializing in vascular surgery, testified by depositions dated April 18, 1984 and March 27, 1987. He stated in his first deposition that he saw the employee September 6, 1983. Dr. Senta referred the employee for examination of the suspected aneurysm (apparently not aware of Dr. Flannery's earlier conclusions) and Dr. Hein ruled out the possibility of aneurysm. Dr. Hein then turned his attention to the employee's left arm pain. (Hein Dep. 1 6). Dr. Hein's impression was thoracic outlet syndrome. (Id. at 7). Dr. Hein, apparently without knowing Dr. Nolan had previously treated the employee's shoulder, asked Dr. Nolan to perform a consulting examination. (Id. at 8).


Dr. Nolan testified he told the employee, in April 1983, to return if his shoulder pain persisted. Dr. Nolan stated he concluded the employee was better and fit for work when two weeks 
passed without further contact. (Nolan Dep. 10) . Dr. Nolan was probably surprised, therefore, to have Dr. Hein request a consultation concerning the employee's shoulder on September 8, 1983. At any rate, he saw the employee again an a consulting basis September 9, 1983. He understood Dr. Hein intended to operate on the employee to relieve thoracic outlet syndrome. Dr. Nolan reiterated that he observed no indications of thoracic outlet syndrome when he previously treated the employee. (Id. at 12).


The employee complained of increasing left shoulder and arm pain, worsened by activity, and some neck pain and stiffness. (Id. at 18). The nerves again were normal. Dr. Nolan did note .some clinical findings consistent with thoracic outlet syndrome. Thoracic outlet syndrome occurs when the opening through which the nerves and blood vessels from the neck pass into the arm is too small. A jerking injury to an arm can precipitate or aggravate symptoms. (Id. at 18). While he therefore believed the circumstances of the March 1983 accident were consistent with a nerve injury, Dr. Nolan noted he observed no such thoracic outlet syndrome symptoms while examining the employee two weeks after the 
injury. He stated, though, that "it is not impossible that . . .he got injured and that symptoms didn't start for a while, That could happen . . . . (Id. at 19).


The employee told Dr. Nolan in December 1983 that thoracic outlet surgery had helped his arm and shoulder. Dr. Nolan told him he could return to work in January 1984. (Id. at 20). The employee returned to Dr. Nolan on March 30, 1984. Dr. Nolan advised against further use of prescription pain relievers and told the employee not to use a shoulder immobilizer. He told the employee the immobilizer would only make matters worse. (Id. at 21). The next day Dr. Nolan happened to observe the employee with the immobilizer on. (Id. at 22).


Dr. Hein testified he believed the March 18, 1983 accident had caused thoracic outlet syndrome and noted Dr. Nolan's concurrence that thoracic outlet syndrome was in evidence on consultation. (Hein Dep. 1 9). Nerve conduction tests also showed some nerve damage. (Id. at 10). Dr. H operated on the employee. He found entrapment of the nerves and blood vessels due to a knife‑like edge of the scalene medias muscle cutting into the nerves of the brachial plexus, an abnormal scalene minimus muscle, and inadequate space between the clavicle and the first rib. (Id. at 10‑19). The nerves were pinched in three places. Dr. Hein's September 17, 1983 report indicated he removed the employee's abnormal first and second ribs, scalene mimimus muscle, and abnormal fascia binding the Tl and C8 nerve roots. Dr. Hein also removed the bottom half of the stellate ganglion, T1, T2, and part of the T3 sympathetic ganglion. Dr. Hein testified symptoms indicative of reflex irritation of the left arm nerves prompted him to perform the sympathectomy to reduce the abnormal reflexes and improve circulation. (Id. at 10).


At the time of the 1984 deposition Dr. Hein noted the employee had improved but still had pain. The pain might well be a long lasting problem and he feared some discomfort might occur for a long time. (Id. at 17). He believed the brachial plexus nerves had been pulled and stretched. (Id. at 18). He later described the nerve injury as resulting from pulling, stretching, and pinching. (Id. at 45).


Dr. Hein stated he told the employee to be as active as possible after the surgery. He did not believe that occasional lifting or a slip and fall would cause substantial problems. However, he did not immediately release the employee to work because of limitations imposed by the healing nerves. (Id. at 52). Dr. Hein believed at the time of his April 1984 deposition that the employee could return to work despite some pa". (Id. at 19). He concluded the employee should not take pain medication, should increase activity, and should learn to live with pain. (Id. at56). He had not prescribed the use of a sling.


The employee. testified that he returned to Chicken in late spring 1984. He stated he could not use his left arm much in mining operations due to pain. The employee's brothers, J. Peter Soles and Joseph W. Roles, testified about the mining activities at Chicken in 1984. They stated he arrived at their mining claim area in late April or early May 1994. He couldn't do much and had to keep his left arm in a sling most of the time. Barbara Roles (his spouse) and Josephine Soles (his mother) testified the employee experienced shoulder pain while trying to mine gold in 1984.

The employee testified he could not return to work after the end of the mining season in October 1984 due to arm and shoulder pain. Phillip G, Clark testified he worked with the employee at several oilfield sites since 1977. Before 1983 the employee had no physical restrictions. He believed the employee to be a top notch worker, successful at a young age, who could do anything prior to 1983. After 1983, Clark believed the employee's shoulder injury restricted his ability to work. Barbara Roles testified the employee continued to have shoulder pain up to the present time.


The employee testified he left Alaska for California and Nevada in fall of 1984. In California he saw thoracic surgeon Richard A. Lim, M.D. on December 3, 1984. Dr. Lim believed the employee's left shoulder and arm pain, described as just as severe or more so than the pre‑surgery pain, represented persistent thoracic outlet syndrome. He did so despite examinations which revealed "no classical signs of thoracic outlet syndrome" and diagnostic reports noting "no evidence of thoracic outlet entrapment electrodiagnostically or CAT radiculopathy on the left." (Report dated December 3, 1984). Dr. Lim performed a left side scalenectomy in the spring of 1985. The employee returned to Chicken shortly thereafter. While he got some relief from the scalenectomy, his pain gradually returned.


The employee admitted he is an alcoholic who has been able to refrain from drinking for about five years. He also admitted he has used a variety of prescription, non‑prescription, and illegal drugs to the point of abuse over time. However, he denied using his shoulder as an excuse for obtaining drugs. In late March and early April 1986 he was hospitalized at Fairbanks Memorial Hospital for poly‑drug abuse and "bizarre behavior."


When the employee was hospitalized in March 1986 he had in his possession Phrenelin (an analgesic‑sedative consisting of butalhital and acetaininophen), Anacin 3, Zorprin (an aspirin compound), Tylox (an analgesic consisting of oxycodone hydrochloride and acetaminophen), Tranxene (a tranquilizer consisting of clorazepate dipotassium) and Axotol. A laboratory report dated March 26, 1986 noted no ethanol in his blood. Urine tested positive for cocaine, a morphine‑like substance and barbiturate. The morphine‑like substance was likely codeine based on the employee's use of Tylenol with codeine. A similar report done after his second admission in April 1986 also noted no ethanol in his blood. Butalbital (a barbiturate) was found in blood and urine. Urine tested positive for a morphine‑like substance and acetaminophen.


In April 1986 Dr. Joosse saw the employee again at the employer's request, The examination took place while the employee was hospitalized. Dr. Joosse found full ranges of motion, normal arm strength and no muscle wasting or atrophy. He testified the employee's arm should have atrophied if favored for three years as the employee claimed to have done. (Joossee Dep. 22). The employee told him there was nothing that he physically could not do, but that he would have pain afterwards if he did heavy physical work. (Id. at 16). Based on that statement, and physical  examination results, Dr. Joosse believed the employee could return to work.


Dr. Joosse stated he could not tell whether the employee could work as an oil rig roustabout due to the subjective nature of pain. (Id. at 26). Assuming the pain complaints were bona fide, he would advise against using the left arm for heavy lifting. (Id. at 32). Dr. Joosse testified the employee's medical history suggested a traction injury to the left brachial plexus nerves. The brachial plexus consists of nerve roots from C3 to Tl spinal levels which join and form a chord running between the neck and shoulder, (Id. at 9) . He noted, however, that he saw no indication of any nerve injury in April 1986. (Id. at 20).


Dr. Joosse believed the employee had a chronic pain syndrome. (Id. at 20). He reached that conclusion based on his knowledge of the employee's condition and after reviewing medical reports including those of Shawn Hadley, M.D. Dr. Joosse's conclusion dated back to November 1986. Dr. Joosse stated:

It was my impression [in November 1986] that [the employee] had probably developed a pain syndrome which is just a description of his complaint of discomfort. Sometimes patients don't have anything physically wrong with a part, but by protecting it or by not using it or for whatever reason, discomfort perceived or imagined or whatever, they can develop a protective behavior which... can cause problems that did not exist in the past. It is my impression... from reading Dr. Hadley's report, that that was what [he] had probably done. 'Cause he was describing discomfort in muscles and areas of the body that were not related to the thoracic outlet syndrome and that were not painful or sore when I saw him seven months earlier, in 1986.

(Id. at 27‑28).


Dr. Joosse stated that a drug or alcohol abuser, which he believed the employer to be, often can injure himself and have no recollection of the injury later. (Id. at 29). in light of the employee's drug dependency, it was also possible he might use over‑stated physical complaints to obtain medication. However, Dr. Joosse stated the employee had never asked him for medication.

(Id. at 26).


In his March 27, 1987 deposition Dr. Hein summarized his findings during the employee's September 13, 1983 surgery as: "thoracic outlet syndrome, abnormal first and second rib, compression of the brachial plexus, particularly the TI and CB nerve roots, very knife‑like band about the Tl and CS nerve roots, compression of these roots by the scalene medius, scalene minimus, a knife‑like edge to the abnormal first rib cutting into the brachial plexus . . . ." (Hein Dep. 11 at 10). Dr. Hein stated the surgery was not guaranteed to resolve the employee's problems. Dr. Hein assumed that, since a scalanectomy was performed in 1985, some thoracic outlet findings must have existed to justify the surgeon's decision. (Id. at 20), Dr. Hein testified he believed the employee's 1983 fall caused both stretching of the nerves and pinching of nerves between the clavicle and the thoracic outlet. (Id. at 25). He believed the surgeries performed decompressed the nerves, but the damage caused by smashing and pulling of the nerves would improve, if at all, from one to five years afterward. (Id. at 28 and 29). He believed Dr. Hadley's remarks about pain occurring in areas not affected by nerves of the thoracic outlet could be explained by "causalgia." He described it as a situation in which: "A major nerve is injured...as a direct result...it sends out messages through a reflex that go proximal, make an arc, and then go back down the arc; and they can go in areas not affected by that nerve that was injured to start with." (Id. at 31). He performed the sympathectomy because shoulder injury causalgia often causes the hand to become cold, clammy, sweaty, or shriveled due to its effect on the sympathetic nerves. (Id. at 57), Dr. Hein concluded the employee was not faking his complaints. He believed the employee has weakness and pain after activity. He attributed the condition to "stretched nerves, pinched nerves that have been unpinched but still remain damaged." (Id. at 33). Like a smashed or pulled electric cord, which could be expected not to work well, a damaged nerve might also continue to have problems. Moreover, the nerve's healing process could result in scarring and shortening of the nerve. Normal use of the arm could then stretch the nerve and cause loss of sensation or pain. (Id. at 57). He stated, however, that he would expect to see some atrophy if the employee used his left arm less than his right. (id. at 50).


Jon Burke, Ph.D., a clinical psychologist, examined the employee at the employer's request on June 2, 1987. He testified at hearing that he administered six psychological tests including the Minnesota Multiphasic Personality Inventory (MMPT) . He concluded the employee had psychological difficulty coping with the demands of life. He believed the employee suffered from a condition of conversion or somatization disorder. He explained that disorder involved symptoms attributed to physical injuries which exceeded explainable biological disorders. He explained, however, that his choice of the term "malingering" used in his earlier written report was mistaken. He did not intend to suggest that the employee was consciously and deliberately manipulative with intent to secure financial gain. He meant, rather, that the employee utilized a "coping response" which was part conscious and part unconscious involving claimed inability to work.


Dr. Burke reviewed a report from clinical psychologist Richard Enter, Ph.D., dated December 14, 1981. Dr. Enter also administered the MMPI in 1981. Dr. Enter's report found the employee had many somatic complaints, that he used repression, denial and somatization as defenses, and that his physical complaints were complicated by psychological overlay.


Dr. Burke admitted he did not enjoy expertise in the areas of physical injuries and medicine generally, He relied on medical reports which questioned the nature and extent of the employee's injury. He personally was unfamiliar with problems of thoracic outlet syndrome or of stretched nerves. Dr. Burke stated the employee's psychological condition had previously manifested itself in the dual problems of drug abuse and alcoholism, both of which the employee admitted to in the past. He stated the employee's psychological condition was painful, with few ways of finding relief from the anxiety. However, he believed it was amenable to treatment through psychotherapy.


William G. Campbell, M.D., a psychiatrist, examined the employee at the employer's request in June 1987. Dr. Campbell reported on his findings in a letter dated June 3, 1987. He summarized the employee's status as presented to him:

[The employee] is a 44‑year‑old man who has had chronic pain in his left arm and shoulder since an industrial accident that occurred in 1983. Some people who have been involved in [his] care have felt that his recovery from this injury has been slower than expected, and there is some question that he may be malingering, or that his use of tranquilizers and narcotic analgesics may be prolonging his rehabilitation.


Like Dr. Burke, Dr. Campbell concluded the employee was not malingering stating: "I do not find anything to indicate that [he] is malingering." Dr. Campbell diagnosed a dysthvmic [mild, chronic depression] disorder, panic disorder, alcohol dependence in remission, and "psychological factors affecting physical condition."

I suspect that his depression is prolonging [his]recovery from his injury. Pain and depression tend to reinforce one another, and the two are commonly seen together. To the extent that his depression increases his awareness of physical discomfort, depression is a psychological factor affecting [his] physical condition.

His use of tranquilizers and narcotic analgesic medicines may be contributing to [his] prolonged recovery by unconsciously rewarding him for continuing to have pain. However, the amount of these medicines that he is taking is really quite modest, and he appears sincerely motivated to reduce his use of these agents. If the use of these medications is slowing his recovery, their contribution is quite small and is not being manifested on a conscious level.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

In 1984 we found the employee suffered a work‑related injury due to a fall on March 18, 1983, the injury was a substantial factor in causing thoracic outlet syndrome, and the thoracic outlet syndrome and related surgery caused temporary total disability from September 1983 until April 14, 1984. we did so despite evidence presented by the employer aimed at establishing that the employee's 1983 fall at work did not cause thoracic outlet syndrome. We found the temporary total disability ended in April 1984 based on Dr. Hein's testimony that the employee could return to work and Dr. Nolan's April 3, 1984 report recommending a return to work in 10 days. We are now called upon to determine whether the employee's 1983 injury caused him to be totally disabled for over three years after the date we originally found marked the end of his total disability.

Disability After April 14, 1984

Because we have previously found the March 18, 1983 fall injured the nerves in his shoulder, the employee need only prove that the injury continued to cause disability after April 14, 1984 and the extent of the disability. He must do so by a preponderance of the evidence. Keyes v. Reeve Aleutian Airways, AWCB Decision No. 85‑0312 (November 8, 1985) The employee contends he is disabled because he cannot use his left arm due to pain. He argues the pain is either caused by nerve damage from the original injury or occurs as a result of a chronic pain syndrome developed due to the original injury.


Dr. Joosse's testimony about the subjectivity of pain is consistent with that of many other medical experts who have testified before us. Since pain cannot be objectively assessed, it is difficult to determine whether pain is intense enough to cause disability. Consequently, we must rely on the testimony of the injured employee, opinions of medical experts, and whatever additional evidence may be available.


The employee testified his pain is intense, relatively constant (although somewhat immediately after his surgeries and better at some times than others), and disabling despite his use of a great amount of pain medications. His testimony is corroborated by some additional evidence for most of the time period in question. Dr. Kiger observed him in the period from April ‑ August 1983 and testified the employee had limited use of his left arm. Then, in September 1983, the employee had surgery involving the removal of two ribs, muscles, and nerves.


Given the nature of the surgery, and the absence of any testimony that the employee would undergo unnecessary surgery for any reason, we find it reasonable to infer that he suffered from considerable pain which lead him to agree to undergo corrective surgery. We therefore find the fact of the surgery supportive of the employee's claim of intense pain at that time.


The employee stated he got considerable relief from the September 1983 surgery. However, the pain eventually returned. After the surgery, Dr. Nolan found the employee's condition better than that immediately before surgery. Dr. Hein believed the employee's condition improved but that pain persisted. Following the surgery, the employee returned to Chicken. He testified he wore a sling, could not work more than six hours a day and couldn't use his left arm. The witnesses who observed him trying to mine in Chicken during 1984 testified he could not perform a normal day's work and did not use his left arm much. In evaluating their testimony we keep in mind their relationship to the employee. However, no direct evidence concerning the employee's ability to work or use of his arm in 1984 was introduced to contradict that testimony.


Following the 1984 mining season the employee left Alaska for California and Nevada. Dr. Lim, a surgeon whose reputation and competence were not impugned, recommended further surgery in December 1984 and performed a scalenectomy in the spring of 1985. He noted complaints of severe arm and shoulder pain as intense, or more so, than that which preceded the 1983 surgery. The scalenectomy involved the removal of additional muscle from the employee's shoulder. The employee returned to Chicken where, he stated, he could subsist on the limited funds available to him. We note that the employee was not receiving any workers' compensation. We also note that while he had previously lived in Chicken during the mining season he had always worked for substantial wages during the rest of the year. We find it likely his decision to remain in Chicken full time was economically driven rather than a result of a decision to adopt a ‑rural lifestyle. That finding is consistent with the opinion of Greg McCarthy, M.D. After a October 15, 1986 psychiatric exam, he found the employee's living arrangements threatened his usual style of being independent from others and engaging in "traditional" male jobs. After returning to Chicken the employee continued to seek out medical treatment and received a variety of pain medications. On November 1, 1985 he went to a clinic in Tok, Alaska complaining of increased left shoulder pain. He agreed to undergo a trigger point injection of Marcaine. Apparently the injection punctured the pleural space between the lung and the chest. The resulting pneumothorax (collapsed lung) required evacuation by helicopter to Fairbanks Memorial Hospital. A chest tube was surgically implanted by Dr. Flannery and the employee released by Charles Steiner, M.D. on November 6, 1985. (Steiner medical reports dated November 2 and 6, 1985). We infer the employee must have been in considerable pain to agree to a trigger point injection while using pain medications.


The employee returned to Chicken where he continued to experience left arm and shoulder pain. He testified that he could not split wood for heat but instead got help from his neighbors. He continued to use large amounts of pain medications. In late March and early April 1986 the employee was hospitalized at Fairbanks Memorial Hospital for drug abuse and "bizarre behavior."


The employee's testimony that he took large Amounts of pain medications from 1983 on is supported by a great deal of evidence. Numerous physicians expressed the opinion that the employee was becoming dependent on pain medications long before the 1986 hospitalization. At the same time, most of the physicians involved continued to prescribe pain medications. They obviously felt the employee's pain complaints were valid, although they began to express opinions that a chronic pain syndrome was evolving. Some also suspected the employee might be consciously exaggerating his pain to obtain medications. (Dr. Joosse's deposition and July 7, 1986 letter of R.E. Andreassen, D.O.) Dr. Burke suggested the reason the employee desired medication was psychological in nature. He believed it represented a way to ease difficulties in coping with life previously at the root of the employee's alcoholism. Dr. Campbell disagreed with that thesis, however.


At any rate, the employee was hospitalized for drug‑induced behavior. The lab reports indicated use of cocaine, a morphine‑like drug, a barbituate, and acetaminophen. Based on the medications possessed by the employee when admitted, we find Phreneril (butalbital and acetaminophen) one likely source of the barbituate and acetaminophen. Based on his testimony, corroborated by medical records, that he often took Tylenol with codeine, we find that drug likely the morphine‑like substance, and another source of acetaminophen.


Following his release from the hospital the employee returned to Chicken. He then moved to Anchorage, apparently due to his wife's pregnancy. In July 1986 he went on his own initiative to the State of Alaska Division of Vocational Rehabilitation. They accepted him into their program. He also returned to Dr. Hein who examined him and referred him to Shawn Hadley, M.D. Dr. Hadley, a rehabilitation medicine specialist, examined the employee on September 9, 1986.


In the history she took, Dr. Hadley reported the employee had been able to cope with a fairly vigorous rural lifestyle by using "many extra‑strength Tylenol and Tylenol with codeine. He told her he presently only took extra‑strength Tylenol. He complained of left shoulder and left chest pain, occasional left hand tingling, and some left arm strength loss. On examination she found diffuse tenderness to palpation along left shoulder and chest muscles. Left shoulder abduction beyond 90 degrees caused pain. She found a diminished left hand grip strength. Dr. Hadley's impression was probable chronic muscle strain and myofascial pain syndrome secondary to surgery for thoracic outlet syndrome. She believed the involvement of muscles not necessarily affected by thoracic outlet neurological problems indicated development of a pain cycle, increasing muscle pain and tightness. She prescribed physical therapy and occupational therapy to maximize the employee's active participation. (Hadley consult report dated September 9, 1986).


Dr. Hadley's October 7, 1986 report emphasized that the employee's pain would likely not be "cured" but could be put in perspective. On November 24, 1986 she reported the employee's attitude was optimistic and he was more accepting of his pain and the need to get on with life. in December 1986 she reported increased range of motion with less pain, better body mechanics, and a reported 50% reduction in pain.


In May 1987 the Division of Vocational Rehabilitation placed the employee in a job delivering mail. The job required little lifting and was specifically designed for disabled employees. The employee, at the time of hearing, worked five hours per day but could expert to work eight hours per day eventually if his physical condition permitted.


An employee need not be completely incapacitated to be entitled to total disability compensation. "For workmens' compensation purposes total disability does not necessarily mean a state of abject helplessness. it means the inability because of injuries to perform services other than those which are so limited in quality, dependability or quantity that a reasonably stable market for them does not exist." J. B. Warrack Co. v. Roan, 418 P.2d 986, 988 (Alaska 1966) (footnote omitted). "The concept of disability compensation rests on the premise that: the primary consideration is not medical impairment as such, but rather loss of earning capacity related to that impairment," Vetter v. Alaska Workmens' Compensation Board, 524 P.2d 264, 266 (Alaska 1974).


The employee has not worked at his chosen profession (oil field work) since his March 1983 injury. The evidence developed suggests the medical experts do not believe he is malingering (pretending incapacity to avoid work), His testimony, and that of Dr. McCarthy, is that he did not willingly abandon oilfield work to pursue a rural subsistence lifestyle. The uncontradicted evidence also shows that the employee could not pursue placer mining at a normal level of activity. Since he is not malingering, did not adopt a subsistence lifestyle by choice, and cannot mine, why then is the employee not working?


Drs. Burke and Andreassen suggest substance abuse. Yet the record shows that despite an admitted history of alcohol abuse the employee managed to remain gainfully employed until his 1983 injury. The evidence also supports a finding that the employee's alcohol abuse diminished after hospitalization in 1981 and before the 1983 injury. Dr. Campbell also rebuts Dr. Burke's thesis of a psychological need for drugs. We find the employee is not purposefully overstating his pain to obtain prescription drugs to feed a psychological or social need.


We are left, then, with the employee's claim that his post‑injury behaviors (no work in his profession, inability to perform heavy physical labor, subsistence lifestyle, and substance abuse) are attributable to pain. Based on all the evidence presented to us, we find that is the case.


Is the pain attributable to the March 1983 injury?  We find that it is based on a preponderance of the evidence. Dr. Hein believes the pain is organic and directly attributable to nerve damage incurred in the 1983 injury. Most of the other physicians believe the pain is indicative of a chronic pain syndrome. That conclusion was shared by many of the physicians whose reports are in the record but not specifically cited. It was also the conclusion of Drs. Joosse and Hadley. Dr. Burke diagnosed a conversion or somatization disorder which he described as symptoms attributed to physical injuries which exceed explainable biological disorder. He also referred to Dr. Enter's conclusion that earlier physical complaints were complicated by psychological overlay. Dr. Campbell concluded the employee's depression caused him to feel his pain more acutely.


The pain may be purely organic. It may be worsened by chronic pain syndrome, conversion reaction, psychological overlay, or depression. in either case, we find the pain is attributable to the March 1983 injury and the resulting attempts to surgically repair the thoracic outlet syndrome we previously found work‑related. We find that disability caused by the employee's arm and shoulder pain is compensable.


Was the employee totally disabled by pain from October 1984 ‑ May 1987? We find that he was. We find oilfield work requires heavy lifting and the use of both arms. It is also dangerous work which requires that the senses not be dulled by heavy doses of central nervous system depressants and similar pain‑killing medications. we find the employee was unable to work at a normal level of activity mining in 1984 arid had difficulty in meeting the physical demands of a rural subsistence lifestyle, even while heavily using or over‑using pain medications, following his final surgery in 1985. We find he could reasonably conclude that he could not return to oilfield employment based on those experiences.


We find it understandable, but regrettable, that the employee had no vocational rehabilitation help until his self‑referral in July 1986. Since that time, and in conjunction with physical rehabilitation overseen by Dr. Hadley, the employee's use of medication and level of pain have decreased and his ability to cope with the remaining pain increased. We find that the employee's temporary total disability ended when he began working in May 1987. After that point, we find him entitled to receive temporary partial disability compensation. The employer shall pay temporary total disability compensation for the period from October 1984 until May 1987 and temporary partial disability compensation thereafter for the period in which temporary partial disability continues. The employer shall also pay interest, at the legal rate of 10,5% per year on the compensation awarded. Land and Marine Rental Co. v. Rawls, 686 P.2d 1187 (Alaska 1984).


The employer shall also pay for reasonable and necessary medical treatment of the employee's shoulder injury and pain, AS 23.30.095(a). We would anticipate that treatment would primarily consist of rehabilitation medicine.


We find the employer controverted the payment of temporary total and partial disability compensation and medical benefits. The employee retained an attorney who successfully prosecuted his claim. The employer shall therefore pay the employee's attorney a statutory minimum fee, under AS 23.30.145(a), based on the compensation awarded. The employer shall also reimburse the employee's costs of prosecuting his claim. AS 23.30.145(b) and 8 AAC 45.180(f). The employee shall submit an affidavit of costs to the employer. The employer shall then pay reasonable costs. We reserve jurisdiction to resolve disputes over the reasonableness of the costs.

ORDER


1. The employer shall pay temporary total disability compensation for the period beginning with the end of the 1984 mining season in Chicken, Alaska (October 1984) and ending with the employee's job placement in mid‑May 1987.


2. The employer shall pay temporary partial disability compensation from mid‑May 1987 until the employee's temporary partial disability ends.


3. The employer shall pay interest, at the legal rate of 10.5% per year, on the compensation awarded in paragraphs 1. and 2.


4. The employer shall pay for reasonable and necessary medical treatment of the employee's shoulder and pain.


5. The employer shall pay the employee's attorney a statutory minimum attorney's fee under AS 23.30.145(a). The employer shall also reimburse the employee's reasonable costs of prosecuting his claim following receipt of documentation of the costs.


Dated at Anchorage, Alaska, this 22nd day of January 1988.

ALASKA WORKERS' COMPENSATION BOARD

/s/ Paul F. Lisankie

Paul F. Lisankie, Designated Chairman

/s/ Donald Scott
Donald Scott, Member

PFL/jc

If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 20 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.

APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and order in the matter of John G. Boles, employee/applicant; v. Nabors Alaska Drilling, Inc., employer; and Protective National Insurance Company , insurer/defendants; Case No. 305318; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this day of January, 1988.

Janet Carricaburu, Clerk

SNO

� The record remained open at the end of the hearing to allow the submission of evidence relating to the employee's examination by psychiatrist William G. Campbell, M.D. The record also remained open for purposes of taking Dr. Campbell's deposition. Although we received initial word that Dr. Campbell's deposition would be taken, the parties later agreed not to take it. We closed the record on July 22, 1987, the date of our next meeting following notification of the decision not to take Dr. Campbell's deposition.


� John Soles v. Nabors Alaska Drilling, AWCB Decision No 84�0216 (June 14, 1984).








