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We heard this claim for permanent total disability (PTD) benefits, attorney's fees and costs on August 19, 1987 in Anchorage, Alaska. Employee was present and represented by attorney William Erwin. Employer was represented by attorney Phillip Eide. We initially left the record open until September 4, 1987 so the parties could submit the deposition of Richard Garner, M.D. into the record. We subsequently reopened the record to allow additional time to submit the deposition, and we also requested that the parties provide additional research and briefing. The record closed on December 2, 1987 when we next met after the parties' briefs were due.

ISSUES

1. Was Employee's work‑related injury a substantial factor in his permanent disability?


2. If Employee is eligible for PTD benefits, how long should he get the benefits?

FACTUAL SUMMARY

It is undisputed that this 64 year‑old Employee suffered a work‑related back injury on June 15, 1984 while working as a janitor. He twisted his back when he slipped while operating a scrubbing machine which jerked him around as he attempted to regain control. Employee testified that prior to this injury he had been healthy and had not been hospitalized for any ailments. (Employee Dep. at 14).


He was initially examined by Robert Martin, M.D. who diagnosed acute lumbosacral sprain, prescribed traction and medication, and took Employee off work. Employee was also treated by John Thomas, D.C. When Employee's pain persisted, Dr. Martin sent him to Richard Garner, M.D.


Dr. Garner examined Employee on July 9, 1984. He diagnosed acute lumbosacral strain and right greater trochanteric bursitis. He also noted that x‑rays revealed "a lot of degenerative disc disease throughout the lumbar area with spurring at multiple levels." (Dr. Garner July 9, 1984 letter). The doctor prescribed physical therapy and multiple medications.

Employee continued to see Drs. Garner and Martin. His

back improved, and he was released for regular 'work on August 16, 1 9 8 4 . He asked for a work release even though he was still in constant pain. (Employee Dep. at 24).


Employee worked from August 1984 to March 2S, 1985. His pain worsened during this time. He returned to Dr. Thomas who told him not to work and treated him with chiropractic adjustments and physiotherapy. Employer started paying temporary total disability (TTD) benefits again on March 25, 198S, and has paid benefits continually since then.


Employee continued to receive care from Dr. Martin and Dr. Thomas. He returned to Dr. Garner in August 1985. The doctor reviewed recent x‑rays and consequently suspected lumbar spinal stenosis. He ordered a lumbar metrizamide myelogram. Based on this myelogram, Dr. Garner diagnosed spinal stenosis at L2‑3, L3‑4 and L4‑5. In a September 24, 1985 report, Dr. Garner stated in part:

I had a long discussion with Mr. Cavender and his wife. He is now so uncomfortable that he really can't get around any more than just to walk out into the garden without both back and leg pain. I'm going to . . . have him on the surgery schedule . . . for a multi‑level lumbar laminectomy without fusion. I think he stands a reasonable chance of returning to work and certainly has a good chance of being considerably more comfortable.


Employee initially balked but finally  acceded to this triple laminectomy which Dr. Garner performed on October 15, 1985. The doctor started Employee on physical therapy and initially estimated his disability at six months post‑operation, Employee has never returned to work. In December 1985, Dr. Garner stopped the physical therapy because it caused the Employee too much pain, and the doctor prescribed a corset and medications.


Dr. Garner continued to treat Employee periodically. in a June 11, 1986 report, Dr. Garner stated in part: "it would be my advice that he [.simply] be retired. I think he's going to be limited to about two hours a day and about 10 pounds weight lifting.” After examining Employee on October 7, 1986 Dr. Garner stated he did not think Employee "will ever return to gainful employment because of his lumbar degenerative disc disease and lumbar osteoarthritis’ (Garner October 7, 1986 report).


Employee suffers from other ailments besides his low back condition. Dr. Garner referred Employee to Richard Lehman, M.D., after Employee complained of headaches and dizziness. Dr. Lehman also referred Employee to Gerald Morris, M.D. Employee was diagnosed as suffering from moderately severe hypertension and left internal carotid artery stenosis. Dr. Lehman operated on Employee for the carotid artery stenosis in August 1986. Employee also experienced some incidents of transient ischemic attack. He has suffered bouts of dizziness and has a diagnosed hiatus hernia, recurrent gastritis and esophagitis, arteriosclerotic cardiovascular disease and osteoarthritis.

In his August 18, 1987 deposition, Dr. Garner gave his opinions on the cause of Employee's disability and his prognosis of Employee. The doctor asserted that Employee's work‑related injury appears to have been the factor that caused him to become suffiently symptomatic to become nonproductive." (Garner Dep. at 12). He testified he did not get a "gratifying result" from the spinal stenosis surgery. (id. at 13). He then stated:

Q. And he was ‑‑ at the time of your operating ‑a janitor for the school district. is he going to be able to do that again, under any stretch of the imagination?

A. No.

Q. is he going to be able to do anything productive, even of a sedentary nature, given his pain and disability?

A. I don't envision that. I do not think he will he gainfully employed in any field again.

. . . .

Q. You're aware that he has other ailments, rather than just the back surgery that you treated him….

A. I also referred him to Dr. Lehman for carotid stenosis. And he had a carotidendarectomy (ph) . And I don't think he got a very great result from that either, although Dr. Lehman felt apparently that he was in imminent danger of having a stroke. But I think he continues to have headaches and some problems like that.

Q. In terms of just his back surgery, Doctor, without consideration of his other ailments, do you still ‑‑ or was your October 2nd determination that he's not going to be employable again was based on just the back operations and the results of the 
surgery there or was it a combination of all of those conditions?

A. Back. I would feel really make that determination with respect to his back.

Q. Okay. So in this situation, as far as you're concerned, relative to his back surgery and the sequela from that sort of thing, he's disabled as a' result and unable to work again without regard to his other physical conditions then?

A. Correct.

(Id. at 13‑15).


However, on cross‑examination, Dr. Garner conceded that spinal stenosis is a progressive disease that "may become symptomatic without trauma." (Id. at 23‑25). He further asserted that although he could not 'prove it," a reasonable course of even‑Es would be that Employee's injury caused the spinal stenosis to become symptomatic.


At Employer's request, Douglas Smith, M.D., an orthopedic surgeon also examined Employee and reviewed his medical file. In his December 30, 1986 report, Dr. Smith concluded:

It is my opinion at this point, as it has been Dr. Garner's opinion for quite a while, that this patient based on his back condition alone would not be capable of returning to work and it is noted that this was Dr. Garner's opinion prior to the development of the patient's neurologic problem requiring subsequent surgery by Dr. Lehman.

(Smith December 30, 1986 report).


Employer concedes that Employee is totally disabled and will be unable to return to work. However, Employer contends that Employee's work‑related injury was not a substantial factor producing his disability.


Alternatively, Employer argues that if we find Employee's disability work‑related, Employer's obligation to pay for Employee's PTD benefits should be limited to the length of either his work‑life or life expectancy as indicated in the United States Department of Labors; "Work life Estimates; Effects of Race ad Education," and the "Statistical Abstract of the United States 1987,"


Richard Solie, Ph.D., an economist from the University of Alaska at Fairbanks testified that the "Work life" publication takes into consideration a person's sex, age, race, education level and work status. No other factors are considered in calculating the average. Based on these factors, Mr. Solie estimated that at the time Employee was injured (June 1984), he would have an additional 5.28 years of work life. Thus, Employer contends that its obligation to pay PTD benefits to Employee should end 5.28 years from the date of injury.


As an alternative to the work life limit, Employer asserts that its payment obligation should end when Employee reaches his statistical expectation of life as projected in the Statistical Abstract publication. This article considers a person's race, sex and age at a given time. Applying these factors to Employee, Mr. Solie estimated his life expectancy at 16.99 years. Therefore, Employer argues under this alternative its PTD payment obligation should end then too.


Employee contends he has suffered a work‑related, permanent and total disability. Moreover, he argues we should not cut off his PTD benefits based on the results of statistical data. He testified he would have worked as long as he lived, provided he was able. We should therefore award him PTD benefits for the rest of his life.

FINDINGS OF FACT AND  CONCLUSIONS OF LAW

I. Work‑connection of Employees Disability


Employer conceded at the hearing that Employee is totally disabled. However, Employer argues that Employee's work‑related accident was not a substantial factor in his disability it contends his other health problems are the primary cause of his inability to work.


To determine the compensability of Employee's claim, we must apply the statutory presumption analysis.


AS 23.30.120(a) provides in pertinent part: "In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter." Moreover, our supreme court has consistently held that when work aggravates, accelerates or combines with a pre‑existing condition to produce disability, workers' compensation benefits are payable. See, e.g., United Asphalt Paving v. Smith, 660 P.2d 445, 447 (Alaska 1983).


In Burgess Construction Co. v. Smallwood, 60.3 P.2d 312, 316 (Alaska 1981) (Smallwood II), the Alaska Supreme Court held that the employee must establish a preliminary link between the injury and the employment. This rule applies to the original injury and the employment. See Rogers Electric Co. v. Kouba, 603 P.2a 909, 911 (Alaska 1979). "[I]n claims 'based on highly technical medical considerations' medical evidence is often necessary in order to make that connection." id. "Two factors determine whether expert medical evidence is necessary in a given case: the probative value of the available lay evidence and the complexity of medical facts involved." Veco Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985). once the employee makes a prima facie case of work‑relatedness the presumption of compensability attaches and shifts the burden of production to the employer. Id. at 870. To make a prima facie case the employee must show 1) that he has an injury and 2) that an employment event or exposure could have caused it.


To overcome the presumption of compensability, the employer must present substantial evidence the injury ‑was not work‑related. Id.; Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978). The Alaska Supreme Court "has consistently defined 'substantial evidence' as 'such relevant evidence as a reasonable mind might accept as adequate to support a conclusion."' Miller, 577 P.2d at 1046 (quoting Thornton v. Alaska Workmen's Compensation Board, 411 P.2d 209, 210 (Alaska 1966)). In Fireman's Fund American Insurance Cos. v. Gomes, 544 P.2d 1013, 1016 (Alaska 1976), the court explained two possible ways to overcome the presumption: 1) producing affirmative evidence the injury was not work‑related or 2) eliminating all reasonable possibilities the injury was work‑related. The same standards used to determine whether medical evidence is necessary to establish the preliminary link apply to determine whether medical evidence is necessary to overcome the presumption. Veco, 693 P.2d at 871. "Since the presumption shifts only the burden of production and not the burden of persuasion, the evidence tending to rebut the presumption should be examined by itself." Id. at 869. If the employer produces substantial evidence that the injury was not work‑related, the presumption drops out, and the employer must prove all the elements of his claim by a preponderance of the evidence. Id. at 870. "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of jurors that the asserted facts are probably true." Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964).


We first determine whether the presumption attaches to Employee's claim. We find that it does, We base our finding on Dr. Garner's testimony that Employee's spinal stenosis aggravated By his work‑related accident is disabling despite the presence of Employee's other ailments.


We next decide whether Employer has overcome the statutory presumption with substantial evidence. We find that it has. Here we rely on Dr. Garner's testimony that spinal stenosis builds up over time and could become symptomatic without trauma, (Garner Dep. 24‑27).


Finally, we determine if Employee has proved all elements of his claim by a preponderance of the evidence. We find that he has. We base our conclusion on Employee's testimony that he had been able to work relatively consistently before the accident but not at all since his operation for his work‑related injury. In addition we rely on Dr. Garner's testimony that Employee's work injury aggravated his pre‑existing spinal stenosis to produce disability.
 Accordingly, we find Employee has been eligible for PTD benefits since October 7, 1986.

II.
Extent of Employer's PTD Obligation
We next determine the extent of Employer's PTD payment obligation. AS 23.30,180 states in part; "in case of total disability adjudged to be permanent 80 percent of the injured employee's spendable weekly wages shall be paid to the employee during the continuance of the total disability." (Emphasis added). As noted, Employer's primary argument is we should limit its obligation to pay PTD benefits to Employee's statistical work life. To support its view, Employer cites us to two recent supreme court decisions: Bailey v. Litwin Corporation, 713 P.2d 249 (Alaska 1986), and Fairbanks North Star Borough School District v. Crider, 737 P.2d 770 (Alaska 1987). The applicable language in both cases concerned the proper way to pay permanent partial disability (PPD) benefits for unscheduled injuries under AS 23.30.190(a)(20).


In Crider, the court explained its ruling in Bailey: "We re-examined AS 23.30.190(a)(20) and held that it permits a claimant to recover the full $60,000 maximum compensation [for PPD unscheduled injuries] if the claimant will sustain that amount of loss or more before retirement." Id. at 774. In its post‑hearing brief, Employer asserted it would be anomalous to award Employee PTD benefits for life when "in reality" the statistics suggest he would have retired 5.28 years after his accident. Employer went on to state:

Although Baily (sic) and Crider deal with employees who are only partially disabled, the underlying principle is the same. For unscheduled disability benefits of a permanent nature, the emphasis is on the loss of probable future earnings. The Alaska Workers' Compensation system is not intended as a social security system. It is not intended as a welfare system. It is intended to replace probable future earnings that the employee has lost. If the Board were to simply enter an order allowing Mr. Cavender to collect benefits for the rest of his life, this purpose would be frustrated.

(Employer September 4, 1987 brief at 6).


Employee responds that unlike the $60,000 maximum PPD benefit in AS 23.30.190(a)(20), there are no limits in AS 23.30.180 which states that employees get PTD benefits "during the continuance of the disability." (Employee September 29, 1987 brief at 2). Employee contends we should consider his probable future earnings but for his disability; that is, that he would have worked as long as he was physically able. He asks that we not out benefits at some future time because some statistics say we In his brief he concludes:

Retirement, voluntary or involuntary plays no part in [permanent total] disability. Retirement usually comes from earnings to fund a period of non‑work during a worker's older years. Such benefits are part of his earning capacity before loss and a collateral source of income after. There is no suggestion [in Bailey] that retirement is to be considered in determining the wage earning capacity in the future of the claimant. (citation omitted).

(Id.)


At the outset, we find no clear suggestion in either Bailey or Crider that our supreme court would set a "retirement" or "work life" limit on an employee's PTD benefits. We note, though, that the court has suggested that an employee could suffer a life‑long wage loss. In Johnson v. RCA-OMS, Inc. 681 P.2d 905, 907 (Alaska 1984), the court stated the following in its discussion of a temporary total disability (TTD) compensation rate adjustment:

The entire objective of wage calculation is to arrive at a fair approximation of claimant's probable future earning capacity. His disability reaches into the future, not the past; his loss as a result of injury must be thought of in terms of the impact of probable future earnings, perhaps for the rest of his life.
(Id., citing to 2 A. Larson, The Law of Workmen's Compensation §60.11(d), at 10‑564 (1983) (emphasis added)).


Our point here is that the court has recognized an employee's wage loss from his work‑related disability may extend to the end of his life. We believe the key, in permanent total disability cases, is that an Employer is obligated to pay PTD benefits during the continuance of the total disability. AS 23.30.180. This obligation ends when a claimant no longer suffers a total wage loss.


In this case, both Dr. Garner and Dr. Smith assert Employee will be unable to work again. As long as a preponderance of the evidence indicates Employee is totally disabled, Employer shall be obligated to pay PTD benefits. These PTD benefits shall continue regardless of Employee's age or "retirement" status. Accordingly, Employer shall pay PTD benefits on this basis. We support our conclusion with the following from Professor Larson's treatise:

If permanent disability or death benefits become payable, they are not limited to the period of what would have been claimant's active working life. In other words, if a man becomes totally permanently disabled at age twenty‑five, and is awarded benefits for life, they obviously do not stop when he is sixty‑five, but extend on into the period of what probably would have been retirement. This being so, if a man is permanently and totally disabled at age sixty, it is not correct to say that his benefits should be based on the theory that his probable future loss of earnings was only five years of earnings. The right to have compensation benefits continue into retirement years is built into the very idea of workmen's compensation as a self‑sufficient social insurance mechanism.

2 A. Larson, §60.21(f), at 10‑672 (1987).


Employee also requested attorney's fees and costs. We find Employee retained an attorney who successfully prosecuted his claim. We find Employer controverted‑in‑fact by denying and litigating its obligation to pay benefits, especially PTD benefits after Employee's "work life." We therefore find an award under AS 23.30.145(a) appropriate here. Accordingly, we award Employee minimum statutory fees from October 7, 1986 and continuing. Moreover, we award reasonable costs under AS 23.30.145(b). Employee shall submit these costs to Employer. We retain jurisdiction to resolve disputes.

ORDER

1. Employer shall pay Employee PTD benefits from October 7, 1986 through the continuance of his total disability.


2. Employer shall pay minimum statutory attorney's fees and reasonable costs in accordance with this decision.


Dated at Anchorage, Alaska, this 6th day of January, 1988.

ALASKA WORKERS' COMPENSATION BOARD

/s/ Mark R. Torgerson
Mark R. Torgerson, Designated Chairman

/s/ John Creed
John Creed, Member

DISSENT

Member Mary A. Pierce concurring in part and dissenting in part: I concur with the majority that Employee is entitled to PTD benefits for his work‑related injury. However, I disagree on the extent of Employer's PTD payment obligation.


I would conclude that Employer is obligated to pay PTD benefits for the extent of Employee's work life. I believe that a work life obligation would be fair to both Employee and Employer, providing the parties with certainty and predictability of obligation. Moreover, such an obligation would assure Employee that our workers' compensation system will provide him with financial benefits, for his work injury, during the period of time he would reasonably have been expected to work before retirement.


I believe the work life data provided by Employer is an appropriate means of calculating the extent of an employee's work life and loss of future employment earnings. moreover, I find the work life method a suitable, predictable way to determine an employer's financial burden in "retirement" cases such as this.


I do not believe the workers' compensation system was designed to provide life‑long benefits. The work life method is reasonable and fair. Furthermore, I believe the Bailey and Crider decisions support my position. Accordingly, I would order Employer to pay PTD benefits to Employee for his work life calculated from the date his permanent disability began.

/s/ Mary a. Pierce
MaryA'Pierce, Member

MRT/jc

If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 20 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staving payment is obtained in Superior Court.

APPEAL PROCEDURES

A compensation order may be appealed through proceedings in superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of , employee/applicant; v. , employer; and , insurer/defendants; Case No. ; dated and filed in the office of the Alaska Workers' compensation Board in Anchorage, Alaska, this26th day of 1988.

Janet Jaehning
Clerk

SNO

� Because Employee's final brief was filed an December 4, 1987 we did not consider it in our decision.





� We believe the weight of Dr. Garner's testimony makes this implication. To the extent the doctor's testimony could be construed as inconsistent or inconclusive, we resolve any such doubts in Employee's favor. Thornton v. Alaska Workmen's Compensation Board, 411 P.2d 209, 211 (Alaska 1966).








