ALASKA WORKERS COMPENSATION BOARD

P.O. Box 1149 Juneau, Alaska 99802

PAUL D. HAMMON,
)



)


Employee
)
DECISION AND ORDER


Applicant,
)
AWCB Case No. 627742



)
AWCB Decision No. 88-0018


v.
)
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SCHLUMBERGER OFFSHORE SERVICES)
February 3, 1988



)


Employer,
)



)


and
)



)

TRAVELERS INSURANCE COMPANY,
)



)


Insurer,
)


Defendants.
)



)


We heard this claim for temporary total disability (TTD) benefits, medical and transportation costs, interest, attorney's fees and costs, and a compensation rate adjustment in Anchorage, Alaska on January 8, 1988. Employee was present and represented by attorney Joe Kalamarides while attorney Talis Colberg appeared for Defendants. We closed the record when the hearing concluded.

ISSUE

Is Employee's disability from his arteriosclerosis related to his work with Employer?

SUMMARY OF FACTS

Employee first began working for Employer on its offshore drilling rigs in 1981 at Ventura, California. He was transferred to Alaska and worked on rigs at Dutch Harbor, Kenai and Anchorage before accepting a job on the North Slope with "Flopetrol Johnston," a subsidiary of Employer. He started working on the North Slope in the autumn of 1985.


Some time between March and May of 1986, Employee started "feeling bad." (Employee Dep. at 4). He described the problem as chest pains which he initially believed was indigestion.


The pains eventually increased to the point Employee decided he needed a medical checkup. He called his wife and told her to make an appointment with their family doctor, Matison White, M.D. He worked on September 30, 1986 and returned from the North Slope to Anchorage. He was examined by Dr. White‑ and subsequently referred to George Rhyneer, M.D. , an Anchorage cardiologist. Dr. Rhyneer, who first saw Employee on October 9, 1986, is still Employee's treating physician. Dr. Rhyneer described Employee's history as "increasing fatigue and chest pain with exertion over about a year's period of time. (Rhyneer Dep. at 4).


Dr. Rhyneer gave employee an exercise electrocardiogram (ECG) which he described as "borderline at best." Noting that Employee experienced left upper chest discomfort, the doctor gave Employee a bottle of nitroglycerin and scheduled him for coronary angiogram and arteriograms with left heart catheterization.


The angiogram and arteriogram were performed on October 10, 1986. Dr. Rhyneer, with the assistance of Leo Bustad, M.D,, found stenosis in both the left and right coronary arteries. The stenoses ranged from 20 to 30 per cent narrowing in some areas ‑of the left artery, to 80 per cent narrowing in Employee's small right coronary artery.
 Dr. Rhyneer diagnosed coronary artery atherosclerosis. He stated that "because of the single high‑grade stenosis in the system," he was recommending medical management. (Rhyneer October 10, 1986 clinical summary at 2). If this treatment failed, he would next consider angioplasty (balloon dilation.)


Employee was advised to remain off work, was given Xanax and Diltiazem, was instructed to take one aspirin a day and to gradually increase his physical activity. (Rhyneer October 16, 1986 report). However, the fatigue and his episodes of angina (chest pains) persisted.
 So, Dr. Rhyneer decided to try an angioplasty which was done on January 21, 1987.


In this first angioplasty, Dr. Rhyneer dilated Employee's circumflex artery. The doctor subsequently released Employee and prescribed Diltiazem and Nitropatches. He also instructed Employee to slowly increase his physical activity.


Employee's condition improved. However, Dr. Rhyneer noted in his January 30, 1987 report in part: "Of interest he states that several days following his bypass surgery he had a feeling in his chest as though someone had kicked him. His ECG [electrocardiogram] however is unremarkable and he seems to he doing well."


On February 16, 1987 Employee exercised on the treadmill again. Dr. Rhyneer noted "increased stamina but [Employee) developed chest discomfort halfway through exercise with some ST depression." (Rhyneer February 16, 1987 report). The doctor's impression was:

Continuing angina with his known CAD. The area which is causing the angina is not clear to me, possibly the right coronary artery which was small and atherosclerotic. He was encouraged to increase his physical activity so that his stamina may allow him to return to work. At the present time he is unemployable.

(Id.)

On March 6, 1987 Dr. Rhyneer released Employee for work without restrictions. Employee subsequently returned to work on the North Slope and ended up working a 13‑day shift. Fe stated that during this shift he was tired but all in all "felt pretty good." (Employee Dep. at 23). During this shift, he maintained equipment and did a lot of equipment monitoring. (Employee Dep. at 23‑24). Frank Husband, employee’s; boss, testified he cut Employee slack during this shift. He then went home for his regular six days off and then again went back to work on the North Slope. On his second day back, he testified he started "aching" and that his condition got progressively worse. So, he called his wife who arranged an appointment with Dr. Rhyneer. He finished his shift, returned to Anchorage and has not worked since then.


Employee believes that Dr. Rhyneer concluded that Employee had a heart attack approximately a day and a half after he arrived in Anchorage from the North Slope. (Employee Dep, at 31). Employee stated; "I guess that's what you'd call it. I sat there and I went through six nitroglycerin pills." (Id.) Employee was examined by Dr. Rhyneer on April 6, 1987. The doctor stated:

Mr. Hammon has had recurrence of the chest pain, yesterday had considerable chest pain lasting most of the afternoon and evening. He took several NTG and finally developed relief later in the evening. Today he comes in feeling reasonably well. on exam there are no abnormalities and his ECG shows T wave inversions over the lateral leads, suggesting injury in the lateral wall which is the area where he previously had angioplasty for a stenosis.

IMPRESSION: Recurrent stenosis or occlusion of the circumflex artery.

PLAN: Admit day after tomorrow for repeat coronary angiography and possible angioplasty.


On April 9, 1987 Dr. Rhyneer, with the assistance of Dr. Bustad, performed a second coronary angiogram and a‑ second angioplasty. This time, Dr. Rhyneer found 95 per cent stenosis in the anterior descending left coronary artery. The angioplasty was done in this area. Employee was later released from the hospital and given nitroglycerin patches, Diltiazem, Persantine and aspirin, and told to increase his physical activity.


Employee continued to experience heart problems after his second angioplasty He testified that Dr. Rhyneer performed a third angioplasty, to a different area of his heart, in December 1987. Medical documentation of this angioplasty is not in our record.


It was apparently some time between his second angioplasty and a May 5, 1987 examination by Dr. Rhyneer that Employee began to wonder if his work for Employer had anything to do with his heart problems. He testified that one day he was reading a book containing "statements of some people in Japan" in which "they proved stress was the cause of a lot of heart attacks." Employee discussed this with Dr. Rhyneer and asked the doctor if his work on the North Slope for Employer could somehow be related to his heart disease. Employee testified he was not aware until this time that his work may have caused his heart problem. After talking with Dr. Rhyneer, Employee completed an accident report on April 23, 1987. This report was filed on May 4, 1987.


On May 5, 1987 Dr. Rhyneer wrote a letter "to whom it may concern," stating in part: "it is possible that [Employee's] work situation and condition either caused or aggravated his heart disease." Dr. Rhyneer understood from Employee's description of his job that it was a strenuous oil field job that required long hours, sometimes in excess of 24 hours, with running up and down ladders. (Rhyneer Dep. at 11‑12, 18). The doctor testified that the long hours on the job combined with the required physical activity made it "conceivable" that Employee's work was a substantial factor in aggravating his heart disease and his need for treatment. (Id. at 18‑19). The doctor further testified Employee mentioned job‑related "confrontational‑like circumstances" that occurred at work and may have been a factor in Employee's heart disease.


However, Dr. Rhyneer also admitted that he asked most cardiologists agree with those studies that suggest physical labor may prevent the development of heart disease. (Id. at 22) The doctor also asserted that Employee's Underlying problem was not caused by his work. (Id. at 34). He added that the work caused a temporary aggravation of Employee's symptoms. (Id. at 36). Moreover, he stated:

A. Well, my opinion is that I don't know what caused the atherosclerotic process to progress so rapidly from December until April 22nd, or whatever, or 21st, right. And, that physical activity per se would be unlikely to be a cause of that acceleration because we generally don't think of physical activity by itself as aggravating the underlying problem with atherosclerosis, but it would appear to me, to amplify upon the answer, that the time course of the rapid development of this atherosclerosis was so coincident with returning to work in a job which caused apparent physical and emotional stress that the coincidence seems to be hard to explain, other than it's just a coincidence.

Q. I guess what I'm getting at is how substantial do you believe the acceleration of the problem was because of his work?

A. That, I do not know.

Q. Do you have an opinion at all?

A. No. Other than it's quite possible, but whether it's 5% or 8% or, you know, no one can answer that.

Q. You don't have an open . on as to whether it was substantial or not?

A. No.

Q. What particular aspect of his work do you feel was aggravating?

A. The two aspects that I feel would be the culprits would be the long hours and the deadline type of work that he seemed to be under and the confrontational kind of work.

(Id. at 36‑37). (emphasis added).


Dr. Bustad, who assisted Dr. Rhyneer in one angioplasty and reviewed Employee's medical records, testified in part:

Q. Okay. Do you believe that there is any medical basis in established understood results from studies that would lead you to believe that work was a factor in bringing about this man's coronary artery disease?

A. As I suggested in that letter of 9‑8‑87, no.

Q. Okay.

A. That's a matter of opinion, not of fact.

Q. Dr. Rhyneer felt that there were three items that specifically he attributed to Mr. Hammon's job or work that could have combined to accelerate this disease, being very long hours of working, deadline type work situations, and unspecified personal confrontations with people at work. Are these factors recognized contributors to coronary artery disease?

A. Long hours. The second one was.....

Q. Deadline type situations.

A. Deadline type situations. And the third was?

Q. Unspecified confrontations with other people at work.

A. In my opinion, no.

(Bustad Dep. at 9).


Employee's medical records were also reviewed by Dr. White, David Sonneborn, M.D., another Anchorage cardiologist and Robert Levinson, M.D., a Seattle cardiologist who also testified by telephone from Seattle. Dr. White asserted that Employee's "heart problems come from a multifactorial combination of cigarette smoking, abnormal diet and genetic influence." (White November 12, 1987 letter). It was also his opinion that Employee's work neither caused nor aggravated his heart condition. (Id.).


Dr. Sonneborn wrote that "[there is no evidence that this disease is more common amongst any specific group of workers and I think it is unlikely for Mr. Hammon to have been disease free had he had another job." (Sonneborn November 9, 1987 letter) . The doctor also stated that the medical records show Employee has arteriosclerotic cardiovascular disease but has not suffered a myocardial infarction (heart attack),


In addition to reviewing Employee's medical records, Dr. Levinson reviewed the depositions of Employee, Dr. Rhyneer and Dr. Bustad. Dr. Levinson asserted that despite good medical treatment, Employee's heart disease has progressed at about the same rate before and after Employee stopped working. The doctor testified it is not fair to say there is a delayed effect on heart disease from work. The doctor was asked his opinion of the effects of job confrontations, job deadlines and long working hours on Employee's heart: disease. He discarded these factors as important in the development of heart disease. He asserted that if these factors were significant, "we should have seen other evidence of this in big studies that have been done."


Dr. Levinson also asserted that Employee has not suffered a heart attack. The doctor stated that Employee had recurrent angina pectoris which quickly reverses when Employee discontinues activity. He testified Employee would suffer angina with or without working.


Dr. Levinson was asked to rate, on a scale of one to ten, the significance of known and not so well‑proven risk factors in the development of heart disease. The doctor gave smoking an eight, and elevated cholesterol, high blood pressure and diabetes a seven to eight. He also gave obesity a two or three, stress "no more than two," and activity level a one or two, although he stated these latter factors are "not well defined." In addition, 'he stated that heredity is a significant risk factor but neglected to rate it during the hearing. Moreover, Dr. Levinson testified that these factors, when found in combination in a person, compound the person's risk of getting heart disease.


Employee, who is 48 years old, testified he has smoked for over thirty years. in addition, his father died of a heart attack at age 55. Moreover, Dr. Levinson asserted Employee's cholesterol level is elevated somewhat. The doctor stated recent studies suggest that even slightly elevated cholesterol levels may be a significant risk factor. Dr. Levinson maintains that with the combination of Employee's smoking, family history and elevated cholesterol, his heart disease would have progressed regardless of his job. (Levinson July 29, 1987 letter).


Dr. Levinson testified it is speculative to say heart disease in a person is caused by one or another factor.
 He again asserted that work stress is not a recognized risk factor, and it would be "purely speculative" to say work stress accelerated the development of Employee's heart disease. The doctor concluded that although Employee's job was stressful, Employee's work played little if any role in the development or progression of his heart

disease.


Employee requests TTD benefits from September 30, 1986 to March 5, 1987, and from April 6, 1987 and continuing. He argues that his work with Employer was a substantial factor in both accelerating his pre‑existing heart disease, and in producing his need for his angioplasties. He also suggests that we should give Dr. Rhyneer's testimony more weight because the other doctors never treated Employees therefore Dr. Rhyneer is the most credible doctor.


Employer argues Employee's claim was untimely, his work neither caused nor aggravated his heart disease to produce disability, and Employee has failed to minimize his disability because he continues to smoke cigarettes.

FINDINGS OF FACT AND CONCLUSIONS OF LAW
I. Notice

Employer appears to argue that Employee's claim should be barred because he failed to file timely notice (not claim) for benefits. The applicable statute is AS 23.30.100 which states in pertinent part:

(a) Notice of an injury or death in respect to which compensation is payable under this chapter shall he given within 30 days after the date of such injury or death to the board and to the employer.

(d) Failure to give notice does not bar a claim under this chapter:

(1) if the employer, an agent of the employer in charge of the business in the place where the injury occurred, or the carrier had knowledge of the injury or death and the board determines that the employer or carrier has not been prejudiced by failure to give notice;

(2) If the board excuses the failure on the ground that for some satisfactory reason notice could not be given;

In order to find AS 23.30.100(d) (1) applicable, we must find both that Employer had knowledge of the injury and Employer was not prejudiced, We find no evidence that Employer had knowledge of any work event that could have been related to Employee's heart disease. Therefore, we must determine under AS 23.30.100(d)(2) if Employee has provided a satisfactory reason for not giving notice. We conclude he has based on the fact even Dr. Rhyneer did not make a possible work connection of Employee's heart disease until April 1987.
 We thus excuse Employee's untimely notice of injury under subsection 100(d)(2).

II. Work Connection of Employee's Heart Disease

We must next determine whether Employee's heart disease is related to his work. At the outset, we find that Employee has lost the benefit of the statutory presumption found in AS 23.30.120. Subsection 120(b) states that an employee has the burden of proof when we excuse untimely notice under AS 23.30.100(d)(2), as we have done here.
 Accordingly, we now determine whether Employee has proved all elements of his claim by a preponderance of all the evidence.


Our supreme court has consistently held that when work aggravates, accelerates or combines with a pre‑existing condition to produce disability, workers' compensation benefits are payable. See, e.g., United Asphalt Paving v. Smith, 660 P.2d 445, 447 (Alaska 1983). Employee asserts that his work for Employer on the North Slope was stressful and that it accelerated his heart disease to produce his disability. He relies on Dr. Rhyneer to support his assertion.


After closely reviewing all the evidence, including all medical reports, depositions and hearing testimony, we find we cannot agree with Employee's contention. We simply cannot find a preponderance of the medical evidence supports Employee's assertion that his work‑‑admittedly stressful in certain respects‑‑caused or accelerated his heart disease. Even Dr. Rhyneer, whose medical expertise Employee virtually relies on, does not state with a reasonable degree of medical certainty that Employee's work is related to his heart disease. in addition to the doctor's testimony noted in our factual summary, we also find significant the following:

Q. Is it true, his statement that there is no evidence to support the contention that his job caused or aggravated his coronary artery disease?

A. Well, I think there‑‑I didn't, as you recall, say that his job caused his coronary heart disease; nowhere have T said that. I said it is possible that it caused it. Now, there's a big difference in those two statements.

Q. Right. I'm trying to bring that out.

A. And, so when he said I think there's no evidence to support the contention that his job caused the coronary disease, I would agree with that 100%; there is no evidence. Mr. Hammon thinks that the job may have caused his coronary heart disease and I think it's possible that it did.

(Rhyneer Dep. at 48‑49).


In this case, we do not find Dr. Rhyneer equivocal or inconclusive.
 Moreover, we do not accord him proportionately more weight than the other doctors simply because he was the treating physician. We give the testimony of Dr. Bustad and Dr. Levinson the same weight as that of Dr. Rhyneer.


Based on a preponderance of all the evidence, we conclude that Employee's work on the North Slope neither aggravated nor accelerated his heart disease to produce disability and the necessity for the angioplasties. Moreover, we find that the medic al evidence shows that Employee's work, including its physical requirements and mental stresses, was not a substantial factor in producing his heart disease. Although Employee needed three angioplasties within a one‑year‑period, he had little employment exposure during this time. He was off work for over three months before Dr. Rhyneer performed the first angioplasty. He then worked only two weeks between the first and second angioplasties. He did not work at all during the ensuing eight‑month‑period between the second and third angioplasties. Dr. Levinson testified it would not be fair to say there is a delay between work exposure and its effect on heart disease. We find, as Dr. Levinson indicated, that Employee's need for the three angioplasties is simply a manifestation of his underlying heart disease and shows his disease is progressing rapidly. We believe, as Dr. Rhyneer suggested in his deposition, that the relationship between the rapid development of Employee's heart disease and his work is just coincidental.


Furthermore, we conclude Employee's claim is not compensable under Jones v. Alaska Workers' Compensation Board, 600 P.2d 738 (Alaska 1979). In Jones our supreme court held that "temporary disabilities arising solely from angina, and not from measures to cure the underlying condition" may be compensable. (Id. at 740).


In Jones, the employee suffered a severe attack of angina which‑‑notwithstanding his underlying heart condition‑‑was determined to be the sole cause of his temporary disability, Here, Employee did not suffer a severe angina attack He experienced angina but was able to finish his work shifts on the North Slope before returning to Anchorage for medical care. Employee became concerned to the point he decided he had better get a medical checkup. He called his wife who made doctor's appointments for him, in October 1986 when he was first seen by Dr. Rhyneer, and in April 1987 after he returned to work for a brief period, We find that Employee's angina was not severe enough by itself to be disabling. We find Employee left work because he was concerned about his underlying condition which was subsequently diagnosed as preexisting heart disease.


Accordingly, we deny and dismiss Employee's claims for workers' compensation benefits.

ORDER


Employee's claim for TTD benefits, medical and transportation costs, interest, attorney's fees and costs, and a compensation rate adjustment is denied and dismissed.


Dated at Anchorage, Alaska, this 3rd day of February 1988.

ALASKA WORKERS' COMPENSATION BOARD

/s/ Mark R. Torgerson
Mark R. Torgerscn, Designated Chairman

Robert G. Anders
Robert G. Anders, Member

/s/ Donald R. Scott
Donald R. Scott, Member

MRT:er

If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 20 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.

APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.

CERTIFICATION

I hereby certify that the foregoing is a full, true and Correct copy of the Decision and Order in the matter of Paul D. Hammon, employee/applicant; v. Schlumberger Offshore Services, employer, and Travelers Insurance Company, insurer/defendants; Case No. 627742; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 3rd day of February, 1988.

Clerk

SNO

� Radiologist John J. Kottra, M.D., performed the bilateral coronary arteriogram and described his impression: "Multiple areas of high grade stenoses in the mid�vertical portion of the diminutive right coronary. Dominant circumflex with 80 per cent stenosis at the origin of the obtuse marginal branch and with 75 per cent stenosis in the circumflex proximal to the third obtuse marginal branch. Mild plaquing in the circumflex. Fifty per cent stenosis in the ramus intermedius . . . . (Kottra October 10, 1986 report).





� Angina, or angina pectoris, is a symptom which occurs . . . "intermittently as a result of a sudden contraction of the smaller arteries which supply blood to the heart muscle. The contraction of these blood vessels��the coronary arteries and their branches��reduces the nourishment which comes to the heart with the blood, because a narrowed blood vessel, like a thin water pipe, delivers less fluId. The resulting "hunger" or suffocation of the heart muscle expresses itself in pain and the accompanying symptoms." See Schmidt's Attorneys' Dictionary of Medicine, A�210 (1987).





� Testimony at the hearing indicates that the work was only occasionally strenuous. Moreover, although the work shifts were sometimes long, employees were able to read and take naps during these 24 to 36�hour shifts.


Employee also testified regarding job confrontations, particularly with Employer's district manager, Ray Johnson. Mr. Johnson denied such confrontations occurred. Finally, Employee testified he had been put on probation and feared losing his job. However, he was put on probation on August 7, 1986, less than two months before he left work and several months after he began experiencing pain and fatigue.





� Dr. Bustad agrees with this assertion in his deposition at page seven. Dr. Rhyneer also appears to agree with this assertion. See Rhyneer Dep. at 51�54.


� Dr. Levinson drew this conclusion in both his testimony at hearing and in a July 29, 1987 letter. We note that Employee's coworkers also testified at the hearing. They included Larry Smith, Anthony Ashton, Ray Johnson and Frank Husband. These individuals testified about job deadlines, working hours and conditions, the quality and ability of the workers, and confrontations on the job.





� If Employer asserts this claim is untimely per AS 23.30.105, we deny and dismiss the assertion. Employee's application for adjustment of claim, filed July 17, 1987 was clearly within the two�year period after Employee gained knowledge of the nature of his disability and its possible relationship to work.





� Even if we had applied the statutory presumption here, our conclusion would not change.





� Even if we found Dr. Rhyneer's testimony inconclusive and construed it in Employee I s favor, we would still find a preponderance of the evidence supports our conclusion here.





� See Rhyneer Dep. at 36�37,    quoted in this Decision and Order at pages five and six. We note that Dr. Rhyneer's deposition was taken in November 1987, one month before the third angioplasty.





� Moreover, notwithstanding Employee's claim to the contrary, we find no medical evidence he suffered a heart attack during the period from October 1986 to the date of the hearing. We support our finding with the reports of both Dr. Levinson and Dr. Sonneborn.





