ALASKA WORKERS’ COMPENSATION BOARD
P.O. Box 1149 Juneau, Alaska 99802

PATRICIA ROBERTS,
)



)


Employee,
)
DECISION AND ORDER
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)
AWCB Case No. 530966



)
AWCB Decision No. 88-0027


v.
)



)
Filed with AWCB Fairbanks

NANA MANNINGS,
)
February 10, 1988



)


Employer,
)



)


and
)



)

PACIFIC MARINE INSURANCE CO.,
)



)


Insurer,
)


Defendants.
)



)


This claim for a gross weekly earnings determination was heard at Fairbanks, Alaska on December 15, 1987. The employee is represented by attorney William Schendel; attorney Robert McLaughlin represents the defendants. The record closed on January 12, 1988 when we met after all additional briefs had been received.


The underlying disability is not in dispute. The employee has been off work Since December 1985 when she injured her knee while working for the employer. She did attempt to return to work between mid‑September 1986 and mid‑January 1987, but the attempt ultimately failed.


The employee's gross weekly earnings (GWE) were initially computed under AS 23.30.220(a)(1). That is, the employee's 1983 and 1984 gross wages were combined and divided by 100. The resulting GWE from this method were $1,104.81 per week. This resulted in a weekly compensation rate of $576.37.


The compensation rate as calculated above was used in this case until June 26, 1987, at which time the insurer was notified that the annual wages paid to housekeepers had been dramatically reduced since approximately January 1, 1986. Based upon this information the insurer unilaterally reduced the employee's GWE to $592.06. This resulted in a reduction in the employee's compensation rate. The threshold question we must decide is whether the defendants properly reduced the employee's compensation rate.

FINDINGS OF FACT AND CONCLUSIONS OF LAW


AS 23.30.220 reads, in pertinent part, as follows:

Determination of spendable weekly wage. (a) The spendable weekly wage of an injured employee at the time of an injury is the basis for computing compensation. It is the employee's gross weekly earnings minus payroll tax deductions. The gross weekly earnings shall be calculated as follows:

(1) The gross weekly earnings are computed by dividing by 100 the gross earnings of the employee in the two calendar years immediately preceding the injury.

(2) If the board determines that the gross weekly earnings at the time of the injury cannot be 7 fairly calculated under (1) of this subsection, the board may determine the employee's gross weekly earnings for calculating compensation by considering the nature of the employee's work and work history.


Our Supreme Court has decided several cases recently that give guidance on when it is proper to use subsection (1) instead of subsection (2) and vice versa. These cases interpreted §220 as it existed before the 1983 amendment that resulted in the statute's present wording. Nonetheless, we have consistently applied these cases when asked to decide compensation rate issues under the post‑1983 statute.
 See e.g., Bufton v. Conam Alaska, AWCB No. 87‑0163 (July 24, 1987); See also Phillips v. Nabors Alaska Drilling, 740 P.2d 457, 460 n.7 (Alaska 1987).


In Johnson v. RCA‑OMS, Inc., 681 P.2d 905, 907 (Alaska 1984), the court held that the worker's wages at the time of injury should be used when the disparity between those wages and the wages obtained under the historical earnings formula is so substantial that the latter wages do not fairly reflect the worker's wage‑earning capacity.


In Deuser v. State, 697 P.2d 647, 648‑650 (Alaska 1985), the court expanded upon its holding in Johnson. In Deuser the court determined that the difference between the worker's wages at the time of injury and his wages under the formula based on historical earnings was substantial. The court held that the wages at the time of injury should have been used because evidence was presented that showed these wages would have continued during the period of disability. Id., at 649, 650.


Finally, in State v. Gronroos, 697 P.2d 1047 (Alaska 1985), the court expanded on its decisions in both Johnson and Deuser. The Gronroos court noted that “(i)t is entirely reasonable to focus upon the probable future earnings during the period into which disability extends when the injured employee seeks temporary disability compensation." Id. at 1049 (citation omitted). See also Brunke v. Rogers and Babler, 714 P.2d 795 (Alaska 1986). By focusing on the likelihood that wages being earned at the time of injury will continue into the period of disability, the Board is, in effect, deciding whether the wages at the time of injury "fairly” reflect the wage‑loss the injured worker will be suffering.


In Taylor v. Pacific Erectors, Inc., AWCB No. 85‑0335 (November 27, 1985). we found the Johnson, Deuser, and Gronroos holdings meld into the following analytical framework. First, we must compare the employee's historical wages as calculated under subsection 220(a)(1) with his wages at the time of injury as reflected by his actual earnings at that time. Second, we must determine whether the difference, if any, between these two wage figures is substantial. Third, if the difference is substantial, we must determine whether the wages being earned at the time of injury would continue into the period of disability. Finally, if the wages are likely to continue, we must determine the employee's gross weekly earnings by considering the nature of his work and work history.


In Brunke v. Rogers and Babler, 714 P.2d 795, 801 (Alaska 1986) the Supreme Court stated that "[g]enerally, the proponent of a position bears the burden of producing evidence to prove it.” In this case the defendants unilaterally reduced the employee's compensation rate and now must justify the reduction.


The defendants submitted evidence that the prevailing wages on the North Slope have been following a downward trend. More particularly, at the time the employee left work for the employer in December 1985, she was earning $18.25 per hour as a union employee. Within three weeks after the employee left work in December 1985, the labor agreement which governed work on the North Slope expired, and, effective January 1, 1986, work on the North Slope switched from exclusively union labor to predominantly non‑union labor.


The employee had been employed between 1983 and December 1985 exclusively at MCC. Effective January 1, 1986, the housekeeping contract at MCC went from Nana Mannings to Universal Services. The hourly wage for housekeepers switched on January 1, 1986 from $18.25 per hour to $10.00 per hour, a reduction of 45%. Had the employee remained at MCC as a housekeeper, as she had for three previous years, some three weeks after her disability began she would have received a 45% cut in her pay.


Indeed, of the jobs available on the North Slope through Local 879 following January 1, 1986, the only one that paid housekeepers $18.25 per hour was found at Kuparuk CC. And that job only lasted through April 1986. Otherwise, union work on the North Slope for housekeepers paid between $10.00 and $12.00 per hour. There were some jobs on the North Slope that continued to pay higher hourly wages for housekeepers following January 1986; however, none of those jobs lasted more than nine months into 1986. Pump station 1, which is located on the North Slope, paid housekeepers $12.00 per hour after January 1986. ISSI, which provided housekeeping services at Happy Horse, paid $13.85 per hour, but their contract only lasted until the first of September 1986. GSSI has continued to employ union housekeepers through December 31, 1987, as a rate of pay of $12.00 per hour; however, as is noted below, the employee may be ineligible for work at its CC1. Nana Manning also employed union housekeepers on the North Slope beginning March 1, 1986 at a rate of pay of $12.00 per hour. Effective March 1, 1987, however, Nana Mannings began to pay its housekeepers on the North Slope $10.00 per hour. universal Services paid its housekeepers $10.00 per hour at job sites on Rig 18E and Rowan 35. As was noted above, USI paid its housekeepers at Kuparuk cc $18.25 per hour through April 1986. Arctic Catering provided housekeeping services at Kodiak Base camp through April 1986, and paid its housekeepers $14.50 per hour. Finally, Arctic Hosts employed union housekeepers at its operation at Bredero, and paid $15.53 per hour through February 1986, and thereafter paid $12.00 per hour until May 1986, when its contract with Bredero expired.


Accordingly, the defendants argue that based on the foregoing data, had the employee been fortunate enough to secure union employment as a housekeeper on the North Slope after January 1, 1986, she would most certainly have realized a dramatic reduction in her hourly pay rate. Moreover, because the majority of the housekeeping work on the North Slope following January 1986 was non‑union, the employee would have most likely worked non‑union, her desire to work on union jobs notwithstanding.


Indeed, in September 1986, the employee attempted to return to work on the North Slope with Universal Services at MCC at the request of her former union job supervisor Dean Phillips. As is noted above this job was non‑union, and for her services the employee received $10.00 per hour. The defendants reason that if the employee could have secured union work in September 1986, certainly she would have done so.


The defendants also argue that a union employer would not wish to hire the employee if her job application was considered on equal footing with an equally qualified co‑applicant because of a "termination for cause' in the employee's work history. In 1982 the employee was working at CC1 as a kitchen helper for Greyhound Support services. In February of 1982 she was terminated and declared ineligible for rehire.


The employee submitted testimony from Dan Loring, Financial Secretary/Treasurer and Business Administrator for Culinary Union Local 879. He said several employees were replaced at CC1 in early 1982 when Greyhound Support Services took over management of the facility. The employee said she did not fight the termination because she understood that she was being replaced by Greyhound's own people. Mr. Loring also testified the employee was an excellent worker whom he would place in the top ten percent of his workforce. He said she was a productive, excellent worker who gets along well with people. We note the employee was specifically requested to return to work at MCC after it had gone non‑union despite Universal Services' practice of not normally hiring union people. Mr. Loring testified that he believed he could place the employee in a union job without trouble, despite the shrinking job force.


The employee believes she could have gone to union jobs at Clear Air Force Base or on the DEW line in union jobs if she had not been injured. These Federal jobs paid significantly more than she earned at the time of her injury. one of her co‑workers at CC1, who had also been terminated by GSSI, was among those currently working at Clear. In addition, she was approximately 4000 hours short of vestment and had substantial interest in completing her vesting requirements.


The defendants argue that only a total of 16 job openings on the DEW line and at Clear have opened for housekeepers between June 1985 and December 1987. Meanwhile, Mr. Loring testified that anywhere between 100 and 300 of his union members are currently looking for work. The defendants reason that the employee, with a blemished personnel record could not realistically expect to fill one of the 16 open positions.


We have reviewed the facts of this case and based on the evidence presented, we find that the employee was an excellent worker, was respected by her co‑workers, was sought out by a former union job supervisor for a non‑union job. Based on her desire to become vested and on Mr. Loring's testimony that she was the "cream of the crop", we find that he could have placed her in a union job, very possibly at Clear or on the DEW line, if she had not been injured. Accordingly, we also conclude the defendants have not proven their claim that the employee's wages would not have continued during the course of her disability by a preponderance of evidence. Accordingly, we find the defendants should not have unilaterally adjusted the employee's compensation rate downward. Therefore, we conclude the original compensation rate of $576.37 was properly set and shall remain in effect.

PENALTIES


The employee also requests a 20% penalty under AS 23.30.155(e) for the insurer's unilateral reduction of her compensation rate. The employee relies on Berggren v. State of Alaska, AWCB No. 87‑0219 (September 18, 1987). However, in Lampman v. Qwick Construction, AWCB NO. 87‑0276 (November 9, 1987) the Board declined the opportunity to award the penalty that had been awarded in Berggren.


In Lampman, the Board noted that the basis for awarding the penalty in Berggren were Supreme Court and Board decisions which had been issued after the unilateral reduction had been made. There the Board found that awarding penalty under such circumstances was too harsh a remedy where the case law upon which the penalty would be awarded was announced after the reduction.


We believe the same situation exists in this case. The unilateral reduction by the insurer was made in June 1987, prior to Issuance of the Supreme Court and Board decisions relied on by the employee. We believe the analysis applied in Lampman should also be used in this case. Accordingly, we deny the employee's claim for penalties.

Attorney Fees and Interest


The employee requests statutory minimum attorney fees on the difference between the employee's restored compensation and the reduced rate unilaterally reached by the defendants. We have reviewed the record and find the employee retained an attorney who successfully restored the employee's compensation rate to its original level. We find there has been a controversion in fact and that attorney fees are owed. Wein Air Alaska v. Arant, 592 P.2d 352, 365 (Alaska 1979). We find the employee shall be paid attorney fees at the statutory rate based on the difference between the original compensation rate and the reduced compensation rate and shall also include payment for recovery of the alleged overpayment retroactive to December 10, 1985.


Finally, the employee requests a payment of interest. We have already found that compensation is due. Therefore, we also conclude that interest is owed from the date compensation should have been paid. Land and Marine Rental Company v. Rawls, 686 P.2d 1187 (Alaska 1984).

ORDER


The defendants shall restore the employee's compensation rate to its original level of $576.37 and shall pay attorney fees and interest according to the terms of this decision. The employee’s claim for penalties is denied and dismissed.


DATED at Fairbanks, Alaska, this 10th day of February 1988.

ALASKA WORKERS' COMPENSATION BOARD

/s/ Fred G. Brown
Fred Brown, Designated Chairman

/s/ Joe J. Thomas
Joe J. Thomas, Member

/s/ Steve M. Thompson
Steve M. Thompson, Member

FFB/di

If compensation payable under terms of this decision it is due on the date of issue, and penalty of 20 percent will accrue if not paid within 14 days of the due date unless interlocutory injunction staying payment is obtained in Superior Court.

APPEAL PROCEDURES

A compensation order may be appealed through proceedings in the Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Patricia Roberts, employee v. Nana Mannings, employer and Pacific Marine Insurance, carrier; Case No. 530966 dated and filed in the office of the Alaska Workers' Compensation Board at Fairbanks, Alaska this 10th day of February, 1988.

Clerk

SNO

� The wording of pre�1983 subsection 220 and post�1983 subsection 220 are not the same; however, the underlying concept of both statutes is similar. Pre�1983 subsection 220(2) and post�1983 subsection 220(a)(1) are both premised on the worker's historical earnings. Likewise, pre�1983 subsection 220(3) and post�1983 subsection 220 (a) (2) both provide alternate means to determine the wages when historical earnings do not fairly reflect the worker's wage�loss.





