ALASKA WORKERS’ COMPENSATION BOARD
P.O. Box 1149 Juneau, Alaska 99802

SARAH M. WATSON,
)



)


Employee,
)
DECISION AND ORDER


Applicant,
)
AWCB Case No. 329758



)
AWCB Decision No. 88-0032


v.
)



)
Filed with AWCB Fairbanks

STATE OF ALASKA,
)
February 19, 1988

DEPARTMENT OF FISH & GAME,
)

(Self‑Insured)

)



)


Employer,
)


Defendant.
)



)


We heard this claim for medical benefits, attorney's fees and costs in Fairbanks, Alaska on February 9, 1988. The injury date assigned to this claim was February 11, 1984. Attorney Michael Stepovich represented the applicant employee, and attorney John Connors represented the defendant employer. The record closed at the conclusion of the hearing.

ISSUES

1.
Is the employee entitled to additional medical benefits under AS 23.30.095(a) from July 29, 1987 continuing?

2. Is the employee entitled to attorney's fees and legal costs under AS 23.30.145?

Summary Of The Evidence


The employee is a seasonal wildlife biologist working each summer since 1981 on an interior Alaska sheep research project for the employer. on July 2, 1983 she injured her knee while packing equipment down a steep hillside from a sheep observation camp. She was seen by George Brown, M.D., on September 1, 1983, who diagnosed chandromalacia of the patella and recommended aspirin. On January 23, 1984 he saw her again and made the same diagnosis, starting her on Meclomen Cary Keller, M.D. first saw her on February 2, 1985, diagnosing a malalignment of the leg with patellofemoral chondrosis. He recommended cybex evaluation of the knee, which showed the quadriceps and hamstring strength were reduced, and started her on a physical therapy program. She also used medication, braces for her knee and orthodics in her shoes. On July 2, 1986, she was seen by Christopher Smith, M.D., an Orthopedist at Fairbanks Clinic. He agreed that she had a patellofemoral syndrome with some extensor malalignment of the left knee, and he suggested that arthroscopic evaluation and a lateral release might be appropriate. Dr. Keller, on September 24, 1986, performed a partial synovectomy in the medial and lateral parapatellar areas. There was some chondrosis on the medial patella facet, which was subjected to a chondroplasty. A lateral release was also performed because of diagnosed lateral strike of the patella. In addition, a thick medial parapateller plica was found and removed. Following the operation she was monitored by Dr. Keller, and continued with her physical therapy program. She had some more field work, but then developed pain on the lateral side of the knee. she treated this with rest and ice, but found that she still had problems and could not exercise normally.


She returned to her field work once again in the summer of 1987, as acting manager of the interior Alaska sheep study program, but the work proved too strenuous. She suffered excruciating pain in her knee and had to miss a week of work while she recuperated. Following this incident her physical therapist put her on a rigorous, accelerated strengthening program, hoping to gradually build the leg and knee muscles to the point that they would be accustomed to the stress and shock levels that she would encounter in the field.


The employee was sent to James Gollogly, M.D., on July 29, 1987 by the defendant for a medical examination. Dr. Gollogly found that she was medically stationary and that no further recovery could be expected through medical treatment or physical therapy. Based on Dr. Gollogly's opinion the defendant on August 5, 1987 controverted all medical benefits after July 29, 1987.


Dr. Keller continued to treat the employee. In a report of October 26, 1987 he found by isokenetic testing that her quadracep rehabilitation was complete, but that she still suffered a strength deficit in her left hamstring, although there had been significant improvement in that as well. Because she showed continuing improvement in her level of function he found that she was not medically stationary. Nevertheless he felt that her level of impairment would change very little, and gave her a lower extremity impairment ‑rating of 11 percent. The applicant paid for her continued treatment, incurring approximately $4,500.00 in expenses by the time of the hearing.


At the hearing Dr. Keller testified that the employee had been an excellent and highly motivated patient, and that it is possible that she would be able to eliminate the hamstring strength deficit in three to six months. At that point the employee would need to adhere to a physical therapy exercise regimen and to continue indefinitely the use of certain pain killing and anti‑inflammatory medications, but should need little medical supervision.


The employee's supervisor testified to her competence and dedication to her work, and to her efforts to continue in the work despite the pain. He indicated that she had been able to undertake more and more of her previous activities since beginning treatment with Dr. Keller, and that he would continue to place her in the project as long as she was physically able to get out into the field.


The employee argues that her medical benefits should be restored for the process of recovery and that she should be awarded attorney's fees and legal costs incurred in pursuing this claim. The defendant argues that her recovery was as complete as it would be for the forge able future at the time of the controversion. I f an., benefits are due under workers' compensation, it should be permanent partial disability (PPD) benefits and vocational rehabilitation.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

I. Medical Benefits AS 23.30.095 provides:

Medical examinations. (a) The employer shall furnish medical, surgical, or other attendance of treatment, nurse and hospital service, medicine, crutches, and apparatus for the period which the nature of the injury or the process of recovery requires, not exceeding two years from and after the date of injury to the employee. However, it the condition requiring the treatment, apparatus, or medicine is a latent one, the two‑year period runs from the time the employee has knowledge of the nature of his disability and its relationship to his employment and after‑disablement. it shall be additionally provided that, if continued treatment or care or both beyond the two‑year period is indicated, the injured employee has the right of review by the board. The board may authorize continued treatment or care or both as the process of recovery may require....


We have previously held that the presumption of compensability to benefits applies only to the issue of work connection, not the issue of the nature and extent of disability, supported by an analysis in Arthur Keyes v. Reeve Aleutian Airways, Inc., AWCB Decision No. 85‑0312, AWCB No. 101061 (November 8, 1985). Beebe v. providence Hospital, AWCB No. 84‑0290 (September 20, 1984), aff'd, 3AN‑84‑8763 (Alaska Super. Ct., March 11, 1987). Nevertheless, the Alaska Supreme Court has referred to rebutting the "presumption of continuing compensability for temporary total disability." Bailey v. Litwin Corp., 713 P.2d 249, 254 (Alaska 1986).


Even if the employee should enjoy the benefit of a presumption of continuing entitlement to benefits, which is doubtful, we find the defendant produced substantial evidence to rebut such a presumption. The defendant decided to terminate the employee's medical care based on Dr. Gollogly's examination of her and her medical records. In July of 1987 Dr. Gollogly found that although the medical treatment and physical therapy had been helpful in the process of the employee's recovery, the employee had progressed as far as the degenerative changes in her knee would permit. Therefore, further treatments would not aid the process of recovery.


This places the burden on the employee to prove the need for medical treatment in excess Of what Dr. Gollogly ‑recommended, and to do so by the preponderance of the evidence. See Tamagni v. Alaska National Bank of the North, AWCB No. 860009 at 5 (January 14, 1986); Keyes v. Reeve Aleutian Airways, AWCB No. 850312 at 12‑13 and n.5 (November 8, 1985); Dickman v. Providence Washington Insurance Group, AWCB No. 870015 at 11 (January 21, 1987). She must show that the additional treatment is reasonable and necessary to her recovery for it to be payable under subsection 95(a). See Weinberger v. Matanuska ‑ Susitna School District, AWCB No. 810201 (July 15, 1981), aff'd 3AN‑81‑5623 (Alaska Superior Court June 30, 1982), aff’d Ireland Chiropractic Clinic v. Matanuska – Susitna School District, memorandum opinion and judgement, Op. No. 7033 (Alaska S. Ct. June 1, 1983).


Dr. Keller provided detailed testimony and medical records reflecting incremental strengthening, functional improvement and increase in use tolerance; and he offered a relatively specific projection of the goals and timetable for the therapy program. We find that we must give greater weight to this evidence than to the relatively cursory examination of Dr. Gollogly.


We are somewhat troubled by the open‑ended nature of Dr. Keller's treatment program. However, we find by the preponderance of the evidence that the employee is presently in the process of recovery, and that the treatment is reasonable and necessary to that process, including such treatment as might be necessary to maintain her at level suitable to function in her work. See Mukluk Freight Lines, Inc. v. Popwell, AWCB No. 830088 (March 24, 1983), aff’d 3AN‑83‑2874 (Alaska Superior Court November 28, 1984).


The defendant argues that PPD benefits or vocational rehabilitation could be appropriate channels of remedy for the employee. The defendant may be right in suggesting that she could avail herself of those benefits, but we think that notice should be taken that she has chosen not to do so. It is certainly arguable that she could have taken an easier route, collecting substantial amounts of compensation and putting the burden on the workers' compensation system to prepare her for alternate suitable gainful employment, but by sheer dint or effort she has returned to her own work, paying her own medical costs where necessary. It is dark irony that she has been penalized for her initiative and tenacity. The employee's efforts are clearly commendable and in the interest of her employer, the workers' compensation system, and society in general.


Based on both the statute and policy considerations we conclude the employee is entitled to medical benefits from the date of controversion and continuing as the process of recovery requires.

II. Attorney Fees and Costs


AS 23.30.145 provides, in part:

(a) Fees for legal services rendered in respect to a claim are not valid unless approved by the board, and the fees may not he less than 25 per cent on the first $1,000 of compensation or part of the first $1,000 of compensation and 10 percent of all sums in excess of $1,000 of compensation. When the board advises that a claim has been controverted, in whole or in part, the board may direct that the fees for legal services paid by the employer or carrier in addition to compensation awarded; the fees may be allowed only on the amount of compensation controverted and awarded.

(b) If an employer fails to file timely notice of controversy or fails to pay compensation or  medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney  in the successful prosecution of his claim, the board shall make an award to reimburse the claimant for his costs in the proceedings, including a reasonable attorney fee. The award is in addition to the compensation or medical related benefits ordered.


The employee requests "statutory minimum attorney's fees" for her legal representation, and reimbursement for costs incurred in the successful prosecution of this claim. We have awarded medical benefits, and we conclude that it is proper to award the applicant her legal costs under AS 23.30.145(b).


The employee's request for "statutory minimum attorney's fees" would appear to be a request for attorney's fees under AS 23.30.145(a). Nevertheless, subsection (a) provides for attorney's fees only on the amounts of compensation controverted. Only medical benefits were controverted in this case. As no compensation had been controverted, no attorney's fees could possibly be awarded. It would not be reasonable for the applicant to request fees under a section which does not authorize those fees, so we interpret the applicant's request to be for reasonable attorney's fees under subsection (b) at the statutory minimum rate established under subsection (a). The applicant was awarded medical benefits, We find a reasonable attorney's fees is the statutory minimum rate established in subsection (a) on the benefits awarded. Earwood v. North Slope Borough, AWCB No. 870336 (December 22, 1987).

ORDER

1. The defendant shall provide the employee medical benefits, including reimbursement for costs already incurred, in accordance with AS 23.30.095(a) from July 29, 1987 and continuing as the process of recovery requires.
2. The defendant shall pay the employee's legal costs and reasonable attorney's fee under AS 23.30.145(b). The attorney's fee is to be paid on the medical benefits awarded by this decision at the statutory minimum rate established under AS 23.30.145(a).

3. We retain jurisdiction to resolve disputes related to this decision.


DATED at Fairbanks, Alaska, this 19th day of February 1988.

ALASKA WORKERS' COMPENSATION BOARD

/s/ William S. L. Walters
William S.L. Walters, Designated Chairman

/s/ Joe J. Thomas
Joe J. Thomas, Member

/s/ Steve M. Thompson
Steve M. Thompson, Member

WSLW/di

If compensation is payable under terms of this decision it is due on the date of issue, and penalty of 20 percent will accrue  if  not paid within 14 days of the due date unless interlocutory injunction staying payment is obtained in Superior Court.

APPEAL PROCEDURES

A compensation order may be appealed through proceedings in the Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and order in the matter of Sarah M. Watson, employee v. State of Alaska, employer and Scott Wetzel Services, carrier, Case No. 329758 dated and filed in the office of the Alaska Workers' Compensation Board at Fairbanks, Alaska this 19th day of February 1988.

Clerk

SARAH M. WATSON,
)



)


Employee,
)
ERRATA


Applicant,
)
AWCB Case No. 329758



)
AWCB Decision No. 88-0032


v.
)



)
Filed with AWCB Fairbanks

STATE OF ALASKA,
)
February 23, 1988

DEPARTMENT OF FISH & GAME,
)

(Self‑Insured)

)



)


Employer,
)


Defendant.
)



)


The Decision and Order issued On February 19, 1988 contained an erroneous date of injury in the second sentence of the Decision. The correct date of injury is July 2, 1983.


DATED at Fairbanks, Alaska, this 23rd day of February 1988.

ALASKA WORKERS' COMPENSATION BOARD

/s/ William S.L. Walters
William S.L. Walters, Designated Chairman

/s/ Joe J. Thomas
Joe J. Thomas, Member

/s/ Steve M. Thompson

Steve M. Thompson, Member

WSLW/di

If compensation is payable under terms of this decision it is due on the date of issue, and penalty of 20 percent will accrue if not paid within 14 days of the due date unless interlocutory injunction staying payment is obtained in Superior Court.

APPEAL PROCEDURES

A compensation order may be appealed through proceedings in the Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Errata Sheet in the matter of Sarah M. Watson, employee v. State of Alaska, employer and Scott Wetzel Services, carrier; Case No. 329758 dated and filed in the office of the Alaska Workers' Compensation Board at Fairbanks, Alaska this 23rd day of February 1988.

Clerk

SNO
