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We heard this claim for temporary total disability (TTD) benefits, compensation rate adjustment, vocational rehabilitation services, statutory minimum attorney's fees and legal costs on December 2, 1987 ill Anchorage, Alaska. The employee was present and represented by Attorney Michael F. Jensen; defendants were represented by attorney Jerome H. Juday. The record closed on February 5, 1988, the first regularly scheduled hearing date after all evidence was to be submitted.

MEDICAL BACKGROUND

It is undisputed that the employee, now 60 years old, was injured on November 19, 1984 while acting within the course and scope of his employment with the employer  Fe was employed as a senior construction inspector in Valdez when he slipped and fell on ice. Curran struck his left knee on the sidewalk and fractured his

patella.


The employee initially received treatment from Declan Nolan, M.D., and George B. von Wickman, M.D., in Anchorage. (Reports of Drs. Nolan and von Wickman dated 12/6/84 and 4/29/85 respectively). Thereafter, he began seeing John Frost, M.D., because he continued to have difficulties with the knee after the fractured patella had healed. Dr. Frost diagnosed Curran as suffering from chondromalacia of the knee and a possible degenerative meniscus tear. (Dr. Frost Report, 7/11/85). On July 23, 1985, Dr. Frost performed arthroscopic surgery to explore the knee joint and "debride" the rough surfaces of the knee. (Dr. Frost's Operative Report, 7/12/85) Dr. Frost found that Curran had a "severe grade IV chondromalacia" of the medical femoral condyle (degeneration of the cartilage on the knee joint) and a heavy plica of the joint capsule. (Id.).


On August 22, 1985, Dr. Frost concluded that the employee could return to work as of September 3, 1985. (Dr. Frost Report, 8/22/85). A job analysis was provided to Dr. Frost on Curran's inspector position, and Dr. Frost found that he could return to that position. The doctor wrote to Donna Spencer, the employee's rehabilitation counselor, on August 28, 1985 that he "will be able to return to his former occupation."


In early October of 1985, Curran obtained a job as a construction superintendent for TMI Management, a company affiliated with North Slope Technical. His lob required the construction of a three-story office building being erected in Anchorage. The employee worked on this project during October and November of 1985 and earned over $11,000.00. Curran testified at both his deposition and at the hearing that he lost his job with TMI because problems with his knee precluded him from climbing ladders and stairs and otherwise working above the ground. floor. (Curran depo. at 99, 101, 102, 107). Michael Goheen, the employee's superior at TMI testified by affidavit and deposition that the employee lost his position because the construction project was canceled by the owner for financial reasons. (Affidavit of Michael Goheen; Goheen depo. at 6‑8). Goheen also stated that he did not even know Curran had any difficulties with his knee and did not note that Curran had any physical difficulties in performing the required work.


On November 4, 1985, the employee returned to Dr. Frost for r; follow‑up examination. Curran reported that he was doing very well and that he was back at work. (Dr. Frost Report, 11/4/85). At this time, Dr. Frost saw this employee as having no significant problem. Curran did not see Dr. Frost again for eight months and that was for a permanent partial disability evaluation. (Dr. Frost depo. at 25‑26).


Donna Spencer states that she provided rehabilitation services to Curran between June and November of 1985. She reports that she closed his file in November of 1985 because he returned to work as a construction superintendent for North Slope Technical. Spencer further states that after the employee's file was closed he neither advised her that he lost his job nor requested additional rehabilitation services. (Donna Spencer Affidavit, 11/20/86).


In February of 1986, the employee obtained a job as a piping supervisor with UIC Construction. (Curran depo. at 108; Hearing). UIC was involved in an ongoing project for the construction of sewer and water lines in Barrow. UIC hired Curran to supervise the work of the laborers who were actually constructing the sewer and water lines. The employee testified that he had to quit after only 10 days because he could not physically do the required work. (Id. at 109). He stated that he would have been required to climb in and out of a 14‑foot deep trench, and since his knee would not allow him to do this, he lost his job. (Id.) The construction manager for the UIC project Ed Byrne, testified at the hearing that Curran was let go because supplies had not arrived and because he had difficulty working with the other employees who were predominantly Alaska Natives. Byrne also stated that the decision to let Curran go had nothing to do with his physical inability to do the work because he did not know the employee had a knee problem.


On July 28, 1986, the employee returned to Dr. Frost for a permanent partial disability rating. In his report of July 28, 1986, Dr. Frost stated:


My impression is that of post‑traumatic arthritis with loss of articular cartilage from the end of the medial femoral condyle.


I believe that he is currently medically stable and stationary. Use of a cane might be helpful to him as would, probably, regular use of an anti‑inflammatory agent. He will need to learn to limit his activities and live within the limitations imposed by his knee. Rating of permanent physical impairment: Using the AMA Guidelines to the Evaluation of Permanent Physical Impairment, I find that he has 27 percent impairment of the lower extremity due to combined values for arthritis and loss of articular cartilage on the medial femoral condyle and for the loss of motion. Twenty‑seven percent impairment of the lower extremity represents eleven percent impairment of the whole man. This particular impairment would cause a greater amount of disability for tasks which require walking and being on one's feet, especially climbing up and down stairs, ladders, or carrying heavy objects. it would cause a minimal amount of disability for any desk or office‑type work.


When asked at his deposition whether he thought Curran could return to his former occupation as construction superintendent, Dr. Frost stated:

I really think that it is unlikely that he can return to his former occupation. I think that you know, there is always exceptions where if he was performing purely supervisory condition on a one story building in a decent climate and that sort of thing, that he might be able to do it, but I think that for all practical purposes he will be unlikely to function well as a construction supervisor.

(Dr, Frost depo. at 15).


On September 8, 1986, the employee saw Dr. Frost again and reported continued difficulties with his left knee. The doctor prescribed an Ace wrap and medications to reduce the swelling. (Dr. Frost Report 9/8/86).


When Curran next saw Dr. Frost on October 30, 1986, he told hire. that "he was comfortable as far as his knee goes, although he has good days and bad."


On December 30, 1986, Duane Mayes, a rehabilitation counselor/evaluator with Northern Rehabilitation Services, Inc., (NRS), completed a labor market survey for the defendant. He stated:

At this time it is NRS' position that Mr. Curran could obtain employment as a construction manager or estimator, given his current physical capacities. It is felt that those jobs are most reasonably obtainable within the state of Alaska consequently, the definition of suitable, gainful employment has been met. Although the construction industry is currently in a slow‑down period, given his extensive experience as reflected in the work history section of this report, Mr. Curran should be in a position to adequately compete among the best candidates for construction management or construction estimating job openings.

(Maves Report, 12/30/86).


On September 8, 1987, Curran went to see Gary Archer, M.D., a cardiologist, complaining of chest pain. After evaluating the employee's condition, the doctor's impression "was that he had recurrent coronary artery disease with symptoms, that he had moderately severe chronic obstructive pulmonary disease, that he had systemic hypertension, that's elevated blood pressure (Dr. Archer depo. at 16‑17). The employee saw the doctor again on November 5, 1987 and he reported that he had only one episode of angina in the preceding two weeks. However, when Curran saw Dr. Archer on November 10, 1987, he stated that he started having increasing angina and on November 9, 1987 had eight episodes of angina in one day. (Id. 17‑18).


When Dr. Archer was asked about the casual relationship between the employee's orthopedic in‑juries and his angina, he testified as follows:

Q. Is it our opinion that the orthopedic injuries he sustained is a contributing factor to the ‑‑this problem?

A. I've been asked that question in lots of patients, and let me put it as straight as I think I can, is that it's very difficult to determine in any one patient what other conditions have to do with the frequency or severity of angina, but you can say this in general, anything which creates a situation that makes the heart work harder, and by working harder I mean increased rate, beats per minutes, and increased strength of contraction, will increase angina in patients with coronary artery disease. And the reason for that is (sic] that the angina again is created because there is an imbalance between the demand for oxygen of the heart and the ability to deliver that oxygen to the heart muscle.

Q. Well, would it be fair to say that but for these orthopedic injuries Mr. Curran would not be having angina pain right now?

A. No, I don't think that's fair to say that.

Q. Okay.

A. Because I don't know the answer. He has coronary artery disease and he has angina. If his orthopedic injuries, which they very well may do, causes sufficient stress and pain to increase his angina, I think that's valid. If he did not have any orthopedic injuries, though, he would have the underlying coronary artery obstruction, and if we put him on a treadmill and started walking him like this, he would get symptoms.

(Dr. Archer depo. at 18‑20).

Q. In your opinion, though, doctor, do you think the left knee injury is a substantial factor in causing his angina?

A. The only thing that I know is that the patient told me, when. I saw him again in 1987, that with the ‑‑ the stress and the pain and the anxiety related to his orthopedic injuries he noted that his angina was ‑‑ had increased. That's why he came in and saw me, that’s what he said, because the frequency of his anginal episodes had significantly increased  from a period of, say, 1984 and ‘85.

(Id. at 21‑22).

Q. Okay. If he's doing nothing, how is his left knee injury going to be triggering these attacks?

A. Well, if he's doing nothing and he has no pain from his left knee at that time, if that was true, then I would say that was not related to his angina, but I mean you keep going back to the left knee, and I guess just because you're interested in it, but the point is that ‑‑ is that there's a whole myriad set of conditions, all of which can cause increased angina. Left knee may be just one of them.

Q. So in any one given instance it may be related to a factor other than his left knee?

A. That's correct.

Q. In several instances it may be something other than related to his left knee?

A. That's correct.

(Id. at 34‑35).

Q. And not in any particular instance, necessarily.

A. And I don't think ‑‑ no, that's right. In fact, I would assume that anything that caused his heart rate to significantly increase is highly likely to cause angina. For example, when we put him on the treadmill, he very rapidly developed angina.

Q. So you can't say that the left knee injury is the primary cause, of his inability to work right now?

A. No, I don't think the left knee injury is the primary cause of his inability to work with reference to his angina.

(Id. at 36).

Q. From talking to Mr. Curran, do you have an opinion as to whether he is ‑‑ has suffered not only physical stress due to the orthopedic injuries but also psychological stress due to the injuries and this workers' compensation claim?

A. Well, by listening to the history of the patient, my original note that I wrote when I first saw him after a long absence in September of 1987, is that it appeared that there was an increase of angina which he related to the general stress and trauma and anxiety surrounding his orthopedic injuries and his work related frustrations.

Q. And do you feel that ‑‑ feel that is a factor in his angina ‑‑ or his angina?

A. I feel that is a factor since the patient related that.

Q. Do you have any question ‑‑ any reason to disbelieve Mr. Curran when he relates this history to you from your experience of treating him?

A. No. I've not found him to be the type of person that was trying to shirk anything. In fact, the impression I got from him. was that he wanted to be functional again. I mean he wanted to be out there in the marketplace.

(Id. At 38‑39).

Q. My final question is, and it may be a difficult ‑‑ it will be a difficult one for you to answer and I think you have answered it, but do you feel that based upon the history which you have been giving ‑‑ been given and ‑‑ your observations of Mr. Curran, as well as the tests which ‑‑ the results of the tests which you have done, that the 1984 knee injury, the ‑‑ plus the surrounding psychological stress which Mr. Curran feels he has been under, plus the fact that he has been in a workers' compensation claim for almost three years since his injury, do you feel that those factors together are a substantial factor for his increased angina?

A. Yes, because of his history and what he's told me.

(Id. at 44).


On December 14, 1987 Curran was seen by Werner E. Samson, M.D., for an independent medical evaluation (IME). In a report issued after this evaluation, Dr. Samson concluded that the employee was suffering from: “1. Hyperventilation syndrome. 2. Coronary artery disease status past coronary bypass grafting. However, I do not believe current chest pains represent episodes of myocardial ischemia." (Dr. Samson Report, at 2).


In a letter dated December 18, 1987, Dr. Samson wrote to the defendant's counsel, in pertinent part:

To make a long story short, I do not believe that Mr. Curran's current symptoms are secondary to episodes of myocardial ischemia. He clearly has a hyperventilation syndrome and indeed, we can reproduce almost all of this symptoms by making him overbreathe. As you know, I have never been convinced that Mr. Curran has angina and quite frankly, in my own mind, question the indication for the initial revascularization procedure in that he only had 50% narrowing of the anterior descending branch of the left coronary artery and 60% narrowing of the right coronary artery. I do not believe that reversible ischemia (by thallium testing) was ever demonstrated in the past. He clearly now objectively has no evidence for myocardial ischemia with an entirely normal dipryidamole thallium study. As you know, when we did a coronary arteriogram in January 1984 the native anterior descending branch of the left coronary artery and right coronary artery were occluded while the grafts were widely patent. The graft to the circumflex coronary artery was occluded. When we studied him, he had at most 75% narrowing of the intermediate division of the circumflex coronary artery. I don't know whether prior to bypass grafting he had significant circumflex disease.

You raised the question whether Mr. Curran's angina could have been brought on by his knee pain. in my mind the answer is simple. It is a definite no in that I don't think that he has angina!


At his deposition taken on February 2, 1988, Dr. Samson related that besides seeing Curran on December 18, 1987 he also performed a cardiac evaluation on January 5, 1984 at the request of Dr. Archer. At that time, a thallium exercise test failed to demonstrate a lack of oxygen to the heart muscle and a coronary arteriogram indicated that the employee did not have episodes of what the doctor called myocardial ischemia or angina pectois. (Dr. Samson depo. at 7‑8) . Dr. Samson defined angina as basically a condition whereby the supply of oxygen rich blood does not meet the heart muscle's demand. (Id. at 8). Fe testified that while Curran had severe narrowing, atherosclerotic changes, in his native coronary arteries in January of 1984, his grafts which were inserted in 1981 were supplying the distal part of the artery in a perfectly adequate fashion. From these tests and observations, Dr. Samson concluded that in 1984, the employee's heart muscle had an adequate profusion of oxygenated blood. (Id. at 8‑11). One further observation made by Dr. Samson at this time was that the pain described by the employee was not typical of angina. The doctor stated:

Well, he described episodes of chest ‑‑ let me just ‑‑ he had some chest pain usually in the precordial area, which is in middle of the left chest, which would occur, not only with exertion, but also at rest; usually with radiation into the left arm; often associated with shortness of breath and dizziness.

He also had a different pain, which was more in the middle of the chest which was more frequent when he was moving forward, when he coughed or sneezed. And these pains were associated with a feeling of a popping of his breast bone and undoubtedly were. related to the unstable sternum that he had at that time and that was subsequently fixed.

(Id. at 12).

As noted in the report of January 26, 1984, Dr. Samson felt that Curran had "two types of chest pain ‑ one secondary to his unstable sternum and the other on a musculoskeleted basis secondary to hyperventilation."


When Dr. Samson next saw Curran on December 14, 1987 at the defendant's request, the employee complained of sharp pains in the middle of the left anterior chest which often radiated to the left arm and occurred with or without exertion; pains were frequently followed by episodes of dizziness and a feeling that he could not get enough of a breath. These, Dr. Samson noted were the same symptoms that Curran related to him in 1984. The only new problem mentioned by the employee was the left knee cap he had fractured in November of 1984. Curran told Dr. Samson that because of that injury, his legs are somewhat unsteady, his knee "gave out from under him" and his heart pains were made much worse by his knee discomfort and worrying about getting workers' compensation benefits and fighting with the insurance company. (Id. at 14‑16).


Dr. Samson found the employee's physical examination essentially unremarkable ‑‑ normal blood pressure and normal pulse rate. The doctor summarizes one of his findings as follows:

The most interesting finding is ‑‑ what I often do is called a hyperventilation test whereby you have the patient hold his breath and then have him over‑breathe, hyperventilate. And he had a very positive hyperventilation test in that normally individuals can hold their breath for about thirty seconds and after hyperventilating they can double their breath holding time.

. . . .

A. in this particular case, he was only able to hold his breath for thirteen seconds and, after hyperventilation, he could only hold it for seven seconds which is what's called a positive test.

The most interesting finding was that he, with the hyperventilation, developed his usual chest discomfort, dizziness and feeling of not getting enough air ‑‑ exactly the same symptoms he has been describing really since before his original bypass surgery.

Q. Can you describe for me, please, what the association is between hyperventilation ‑and the onset of those symptoms in a patient such as Mr. Curran?

A. Well hyperventilation ‑‑ which he can do consciously or subconsciously. Sometimes, without knowing you, do it, you blow off a lot of carbon dioxide. You change the chemical makeup of your blood secondary to that to the carbon dioxide. Blowing off a lot of carbon dioxide you change the acidity of the blood.

You change the composition of the free calcium in the blood, which interestingly enough gives you certain changes. It causes chest tightness, chest pain. it causes dizziness mainly because, by blowing off a lot of carbon dioxide, you constrict the blood vessels to the heart.

Often people have a feeling with that of air hunger, not being able to take in enough air.

Q. What you found, if I understand you correctly, is that, by getting Mr. Curran to breathe in and out rapidly for a short while, you were able to do something which caused reproduction of not only the symptoms that he complained of four years ago, but also the symptoms that he complained of before he had his surgery. Is that correct?

A. By description since I did not see him before surgery. By description, these were the same symptoms that he had before.

Q. They were the same as he complained of four years ago to you?

A. That's correct.

(Id. at 16‑18).


The doctor reported a thallium test was again administered and "was entirely normal, as it was four years prior, showing no evidence for areas of the heart muscle not getting enough oxygen rich blood." (Id. at 19). Dr. Samson also did an electrocardiogram and echocardiogram on the employee which did not show a decreased oxygen supply to the heart muscle. At the conclusion his deposition, Dr. Samson was asked his medical opinion on various matters and he responded as follows:

Q. After taking the history and doing the physical and reviewing the x‑rays and reviewing the electrocardiogram and putting Mr. Curran through an exercise stress test and putting him through the dipyridamole thallium study, do you have an opinion to a reasonable degree of medical probability as to whether Mr. Curran was having any cardiac problems which would be causing him to have a decreased supply of oxygenated blood to the muscle of his heart?

A. Yes, I do.

Q. What's your opinion?

A, My opinion is that his current symptomatology is not secondary to a decrease of oxygen rich blood supply to the heart muscle; that, by all indications, he has an adequate profusion of the myocardium.

It is my feeling that his symptoms that he described as far as his chest discomfort, shortness of breath and dizziness are concerned are secondary to what we call hyperventilation syndrome.

Q. I believe that you stated that Mr. Curran told you that he had a knee injury a couple of years ago. Do you recall that?

A. Yes.

Q. Do you have an opinion whether that knee injury, directly or indirectly, is a substantial factor in bringing about the complaints of chest Discomfort which Mr. Curran expressed to you in December of 1987?

A. Yes, I do.

Q. What is your opinion, please?

A. I do not think there is any connection whatsoever.

Q. I believe he also mentioned another orthopedic injury to you ‑‑ or complaint to you in his history.

I'll just ask you in the broader sense of whether you feel that any orthopedic problem that Mr. Curran may have is a substantial factor, either directly or indirectly, in bringing about the complaints of chest discomfort which he expressed to you in December of 1987?

A. I do have an opinion.

Q. What is your opinion, please?

A. My opinion is that there is no relationship.

(Id. at 20‑22).

WORK BACKGROUND

The record reflects that Curran spent 40 years working in the construction industry as a construction superintendent, project manager, resident engineer, self‑employed contractor and general contractor.


In June of 1984 he went to work as construction manager and inspector for Quadra Engineering. His first project was the sewer and water project in Nome. The employer testified that he was later transferred to tilt‑up concrete jail in Nome. He stated that during the projects, he earned $19.00 per hour, worked between 60 to 70 hours a week, and was given $150 a week for food and furnished a nice apartment. Curran also testified that his supervisors told him he would not be laid off as long as work was available.


In early October of 1984, Curran was loaned by Quadra Engineering to S.P., Inc. to oversee some harbor work in Valdez for a couple of months. On October 10, 1984, the state of Alaska assigned one of its own inspectors, Steve J. Sweeney, to carry out the work that the employee had been doing in Nome. According to Michael Anderson, a. senior Civil engineer for Quadra, the state decided that it no longer needed Quadra's services after the end of November 1984. (Anderson depo., at 7). The state made its final payment to Quadra for its services with regard to the Nome jail on November 15, 1984. (Robert Venusti, project manager for the state in Nome, depo., 8‑9).


Anderson estimates that after November of 1984, and Curran was injured on November 19, 1984, he would not have worked anymore in 1984 because of the lack of work. Anderson stated that, had Curran not been injured, he could have worked on a seasonal basis in 1985 and probably would have earned approximately $27,000.00. He feels that because of the state's economy, the employee would not been hired in 1986. He notes that Quadra hired five inspectors in 1984, three inspectors in l985 and one inspector in 1986. He stated that the one and only inspector employed by Quadra in 1986 only earned $18,000. (Id. Anderson depo. at 7‑10; Anderson affidavit 11/20/86).

COMPENSATION BACKGROUND
In this instance, the carrier calculated Curran's compensation rate on S.P.'s estimation of what a construction inspector of Curran's experience would earn. S.P. reported that Curran could expect to earn about $1,200.00 per week while employed and that he would work on a seasonal basis about six months out of the year. The carrier annualized this wage and determined that two years earnings would be $62,400.00. This makes the employee's gross weekly earnings $624.00 and his compensation rate $385.41.

(See Compensation Report 2/1/65).

FINDINGS OF FACT AND CONCLUSIONS OF LAW
A. TTD ‑‑August of 1985 to February of 1986

The first question is whether the employee was disabled and, therefore, entitled to TTD benefits between December of 1985 and the present, We find he was not.


The Alaska Workers' Compensation Act defines "disability" as “incapacity because of injury to earn the wages which the employee was receiving at the time of injury in the same or any other employment." AS 23.30.265(10). The Act provides for benefits at 80% of the employee's spendable weekly wage, while the disability is "total in character but temporary in quality," AS 23.30.185, but doesn't define TTD. In Phillips Petroleum Co. v. Alaska Industrial Board, 17 Alaska 658, 665 (D. Alaska 1958) (quoting Gorman v. Atlantic Gulf & Pacific Co., 178 Md. 71, 12 A.2d 525, 529 (1940)), the Alaska territorial court defined TTD as "the healing period or the time during which the workman is wholly disabled and unable by reason of his injury to work." The court explained:

A claimant is entitled to compensation for temporary total disability during the period of convalescence and during which time the claimant is unable to work, and the employer remains liable for total compensation until such time as the claimant is restored to the condition so far as his injury will permit. The test is whether the claimant remains incapacitated to do work by reason of his injury, regardless of whether the injury at: some time can be diagnosed as a permanent partial disability.

17 Alaska at 666 (citations omitted) In Vetter v. Alaska Workmen's Compensation Board, 524 P.2d 264, 266 (Alaska 1974) the Alaska Supreme Court stated:

The concept of disability compensation rests on the premise that the primary consideration is not medical impairment as such, but rather loss of earning capacity related to that impairment. An award for compensation must be supported by a finding that the claimant. suffered a compensable disability, or more precisely, a decrease in earning capacity due to a work‑connected injury or illness.


In Bailey v. Litwin Corp., 713 P.2d 249, 253 (Alaska 1986) the Alaska Supreme Court set out this same authority and then stated: "Our previous cases stress the claimant's ability to return to work and indicate that medical stability is not necessarily the point at which temporary disability ceases." (Emphasis in original). The court also quoted the following description of temporary disability: "Temporary disability may be total (incapable of performing any kind of work), or partial (capable of performing some kind of work) ." Id. at 254 n.12 (quoting Huston v. Workers' Compensation Appeals Bd., 95 Cal. App. 3d 856, 868, 157 Cal. Rptr. 355, 262 (Cal. App. 1979) (emphasis in original).


The Alaska Supreme Court has placed the burden of proving loss of earning capacity, at least in the area of permanent partial disability, on the employee. Brunke v. Rogers & Babler, 714 P.2d 795, 801 (Alaska 1986). We have also found that an employee bears the burden of proving whether or not he is disabled and the nature and extent of the disability. Keyes v. Reeve Aleution Airways,

AWCB No. 85‑0312 at 12‑13 (November 8, 1985).


The record shows that after Curran's arthroscopic surgery in July of 1985, Dr. Frost decided that he could return to work , On August 28, 1985 the doctor wrote to Donna Spencer that he 11 will be able to return to his former occupation." The record also reflects that between October and November of 1985 the employee actually worked for MTI Management and earned approximately $11,000.00. Further, Curran also worked for UIC in February of 1986. while the employee asserts that he lost these jobs because of knee‑related problems, both of his supervisors testified that the lay offs were due to business problems. Even in November of 1985, while working for MTI, Curran went to Dr. Frost for a follow‑up examination and reported that he was hack and doing very well and the doctor saw no significant problems. Based on these facts, we find that the employee had completed convalescing between August of 1985 and February 1986, and was not incapacitated by reason of his November 1984 injury.

B. TTD ‑ February 1986 to Present and Continuing

First, Curran contends that during the period in question he was unable to work because of his knee specifically. Again, we disagree. While the employee says he has been disabled, there is nothing in the medical records to support this claim. it would only be reasonable to assume that if a person had such knee pain that he could not work 'or more than two years that he would seek medical attention. This, Curran failed to do. While we acknowledge that, after finding that Curran had a 27% permanent partial impairment of the left leg in July of 1986, Dr. Frost placed serious restrictions on the employee's activities, we find no evidence that he tried to find work within those limitations. While the employee had worked with Donna Spencer between June and November of 1985 in rehabilitation efforts and monitoring, he never again contacted her about finding work within his new limitations. After making a labor market survey in December of 1986, Duane Mayes reported that "Mr. Curran should be in a position to adequately compete among the best candidates for construction management or construction estimating job openings." While these positions were within his physical limitations, Curran took no action in those directions, merely stating he did not have the necessary skills. These facts show that while the employee, was probably incapacitated from working as he had previously, they do not demonstrate that he could not have worked in one of the other suggested fields.


Next, we consider the question of whether the employee's pre‑sent alleged disabling angina is the result of his 1984 knee injury.


AS 23.30.120(a) provides in pertinent part: "In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter."


In Burgess Construction Co. v. Smallwood, 623 P.2d 312, 316 (Alaska 1981) (Smallwond II), the Alaska Supreme Court held that the employee must establish a preliminary link between the injury and the employment. This rule applies to the original injury and the employment. See Rogers Electric Co. v. Kouba, 603 P.2d 909, 911 (Alaska 1979). "[I1n. claims 'based on highly technical medical considerations' medical evidence is often necessary in order to make that connection." Id. "Two factors determine whether expert medical evidence is necessary in a given case: the probative value of the available lay evidence and the complexity of medical facts involved." Veco Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 10185) Once the employee makes a prima facie case of work‑relatedness the presumption of compensability attaches and shifts the burden of production to the employer. Id. at 870. To make a prima facie case the employee must show 1) that he has an injury and 2) that an employment event or exposure could have caused it.


To overcome the presumption of compensability, the employer must present substantial evidence the injury was not work‑related. Id. Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978). The Alaska Supreme Court "has consistently defined 'substantial evidence' as 'such relevant evidence as a reasonable mind might accept as adequate to support a conclusion."' Miller, 577 P.2d at 1046 (quoting Thornton v. Alaska Workmen's Compensation Board, 411 P.2d 209, 210 (Alaska 1966)). in Fireman's Fund American Insurance Cos. v. Gomes, 544 P.2d 1013, 1016 (Alaska 1976), the court expired two possible ways to overcome the presumption: 1) producing affirmative evidence the injury was not work‑related or 2) eliminating all reasonable possibilities the injury was work‑related. The same standards used to determine whether medical evidence is necessary to establish the preliminary link apply to determine whether medical evidence is necessary to overcome the presumption. Veco, 693 P.2d at 871. "Since the presumption shifts only the burden of production and not the burden of persuasion, the evidence tending to rebut the presumption should be examined by itself." Id. at 869. If the employer produces substantial evidence that the injury was not work‑.related, the presumption drops out, and the employer must prove all the elements of his claim by a preponderance of the evidence. Id. at 870. "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of jurors that the asserted facts are probably true." Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964).


Based on the testimony of Dr. Archer, we find that a preliminary link has been established between the employee's angina and his work related knee injury. The doctor testified, in essence, that physical stress brought about by knee pain and psychological stress brought about by a workers' compensation claim regarding the knee could make the heart of a person with coronary artery disease work harder and bring about angina. He stated that based on what Curran told him of his stresses and his angina pains, the stresses were a substantial factor in increasing Curran's angina. Accordingly, the presumption of compensability attaches to Curran's claim and the defendants must present substantial evidence that the angina is not work‑related.


First, the defendants point out that Dr. Archer was less than positive that angina was brought about by a work‑related injury in the specific case. He testified:

"it's very difficult to determine in any one patient what other conditions (besides orthopedic injuries] have to do with the frequency or severity of angina . . . there's a whole myriad set of conditions, all of which can cause increased angina. Left knee may be just one of them . . . I don't think the left knee injury is the primary cause of his inability to work with reference to his angina."


Second, while Dr. Samson did not find any objective findings to support a diagnosis of angina, he did find that the employee suffered from hyperventilation syndrome. After noting that both in 1984 and in 1987, Curran complained of sharp pains in the middle of the left anterior chest occurring with or without exertion and frequently followed by episodes of dizziness and a feeling that he could not get enough of a breath, Dr. Samson administered a hyperventilation test. With respect to the results of this test, the doctor states:

The most interesting finding was that he, with the hyperventilation, developed his usual chest discomfort, dizziness and feeling of not getting enough air ‑‑ exactly the same symptoms he has been describing really since before his original bypass surgery.


In conclusion, Dr. Samson testified that, in his opinion, there was no relationship between Curran's knee injury and the chest discomfort he complained about in December of 1987, i.e., the knee injury was not a substantial factor in bringing about the chest pains.


Having determined that the defendants have presented substantial evidence that Curran's angina is not work‑related, the presumption of compensability drops out and the employee must prove all elements of his claim by a preponderance of the evidence. Based on the facts as determined above, we find that Curran has not proven all elements of his claim. Because Dr. Archer’s opinion that the employee suffers from angina is based on what the employee told him and Dr. Samson's conclusion that the employee does not suffer from angina is based on numerous objective tests which show that his heart muscle has an adequate profusion of oxygenated blood, we find Dr. Samson's opinions more persuasive and convincing. Accordingly, we find that Curran's injury has not been a substantial factor in bringing out his chest pain and discomfort.

C. Vocational Rehabilitation

With regard to the employee's argument that he is entitled to further vocational rehabilitation services, we must deny such a claim because we have concluded that he is not presently disabled because of 1984 knee injury.

D. Compensation Rate Adjustment

The parties agree that the employee's compensation rate should be calculated under AS 23.30.220(2) on the basis of his .”work and work history.” Curran's earnings in the two years prior to his injury (AS 23.30.220(l)) with S.P. Inc, (1982 and 1983) were sporadic because of health problems and because he engaged in self‑employment which failed to result in any documented income.


AS 23.30.220 provides:

(a) The spendable weekly wage of an injured employee at the time of an injury is the basis for computing compensation. it is the employee's gross weekly earnings minus payroll tax deductions. The gross weekly earnings shall be calculated as follows:

. . . .

(2) If the board determines that the gross weekly earnings at the time of the injury cannot be fairly calculated under (1) of this subsection, the board may determine the employee's gross weekly earnings for calculating compensation by considering the nature of the employee's work and work history.

In Johnson v. RCA‑OMS, Inc., 681 P.2d 905, 907 (Alaska 1984), the Alaska Supreme Court stated that "[T]he objective of AS 23.30.220 is to formulate a fair approximation of a claimant's probable future earning capacity during the period in which compensation benefits are to be paid.”


As we have seen, S.P. Inc. estimated that if the employee had continued to work, he would have earned about $1,200.00 a week and would have been employed on a seasonal basis about six months out of the year. The defendants annualized this wage and determined that Curran's two‑ year earnings would be $62,400.00. on this basis, they calculated the employee's gross weekly earnings at $624.00 his weekly compensation rate at $385.41.


In his brief, Curran contends:

At the time of injury he was working a Minimum of 60‑70 hours per week 7 days per week and earning $19.00 per hour, He also received free room plus a supplement for food of $125.00 per week. Based on 70 hours per week and a wage of $19.00 per hour, this average weekly wage would be $1,615 per week. This does not include the value of room and board. For the period of time that he worked prior to his injury in 1984 Pat earned $31,869.25. His average earnings were $1,482.29 per week, With the $125 Pat received for food, his average weekly wage using these total earnings for Quadra and S.P., Inc. were $1,607.29. Pat's compensation rate should be based on these figures.


We find that the defendants have taken the proper approach because their calculations represent most realistically what the employee would have earned during the period of disability (November 1984 ‑ August 28, 1985),


While the employee asserts that he would have continued working 60‑70 hours a week seven days a week at a wage of $19.00 per hour, the record does not substantiate such a claim. First, Anderson from Quadra testified that before Curran was even injured, his company's relation with the state had terminated with respect to the Nome jail project. Accordingly, after the injury the employee could not expect to work the long hours and make the money he had before the injury. Second, Anderson testified that, not only would Curran not have worked any more in 1984 because of the lack of work, but he would have only worked on a seasonal basis in 1985 with an estimated earnings of $27,000.00. He explained that because of the down‑turn in the state's economy after 1985, Curran would not even have been hired in 1986. Anderson stated only one inspector was hired in 1986, and he only earned $18,000.

E. Attorney Fees and Costs

The final question is whether the employee is entitled to attorney fees and costs. Since we have denied Curran's claim for TTD benefits, compensation rate adjustment and vocational rehabilitation services, we must deny his claim for attorney fees and costs.

ORDER

1. The employee's claim for TTD benefits between February of 1985 and the present based specifically on his left knee injury, is denied and dismissed.


2. The employee's claim for TTD benefits between February of 1986 and the present based on left knee induced chest pains (angina) is denied and dismissed.


3. The employee's claim for additional rehabilitation services is denied and dismissed.


4. The employee's claim for a compensation rate adjustment denied and dismissed.


5. The employee's claim for attorney's fees and costs is denied and dismissed.


Dated at Anchorage, Alaska, this 25th day of February, 1988.

ALASKA WORKERS' COMPENSATION BOARD

/s/ Russell E. Mulder
Russell E. Mulder Designated Chairman

/s/ T.J. Thrasher
T.J. Thrasher , Member

/s/ John H. Creed
John H. Creed, Member

REM/jpc

If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 20 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.

APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.
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