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DECISION AND ORDER
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)
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)



)


INSURER,
)


PETITIONERS.
)



)


On November 9, 1987 we issued a Decision and order determining Employee's temporary total disability (TTD) compensation rate.
 On December 9, 1987 Employer "[pursuant to AS 23.30.130(a). . . [moved] for reconsideration" of our order based on mistake of fact.
 We closed the record on January 20, 1988 when we next met after the time expired for the parties' answers and replies. Attorney Phillip Eide still represents Employer while attorney Chancy Croft continues to represent Employee.


In our November 9, 1987 decision, we determined that a substantial disparity existed between Employee's AS 23.30.220(a)(1) (formula) wages and his earnings at the time of injury. We then found, based on the evidence presented, that Employee's probable future gross weekly earnings (GWE) were $808.47, and his resulting TTD Compensation rate was $501.40.


In its petition, Employer first asserts that we incorrectly set Employee's compensation rate. Employer points out that because Employee was injured in 1986, we must use the 1986 compensation rate tables which indicate an employee with two dependents and a GWE of $808.47 is entitled to a weekly TTD rate of $481.08, not $501.40. Employer goes on to suggest we used the 1987 tables, which would entitle Employee to $501.40 weekly.


Employer then states:

Assuming that the appropriate compensation rate for the employee is $481.08, this further serves to illustrate that the difference in compensation rate to which the employee is entitled even assuming his gross weekly earnings are adjusted as requested is insubstantial. The difference between the employee's previous rate of $451.17 and $481.08 is $29.91 per week. (sic] Which represents a percentage increase of .066% [sic] per week. The employer submits that this does not represent a substantial variance in benefits available to the employee.

It further appears that the Board may have overlooked evidence with respect to probable future earnings of the employee submitted by the employer. on page 6 of its Decision the Board makes this statement "neither party provided evidence on how much time the employee might spend earning 'productive' and 'nonproductive' wages." in fact, the employer submitted evidence of the other 'c' operator working in the same department from October 5, 1986 through June of 1987. That evidence indicated an average weekly wage of $722.08. Further, the evidence was that the amount of productive work available to the company was not likely to change during the ‑rest of 1987. No reference is made by the Board to that evidence and so it is unclear whether the Board simply decided not to accept that evidence as being credible or for one reason or another decided it was immaterial.

(Employer modification Brief at 4).

FINDINGS OF FACT AND CONCLUSIONS OF LAW

Our authority to review and modify a matter is contained in AS 23.30.130 and 8 AAC 45.150.


AS 23.30.130(a) provides in pertinent part:

Upon its own initiative, or upon the application of any party in interest on the ground of a change in conditions . . . . or because of a mistake in its determination of a fact, the board may, before one year after the date of the last payment of compensation, whether or not a compensation order has been issued, or before one year after the rejection of a claim, review a compensation case in accordance with the procedure prescribed in respect of claims in AS 23.30.110. In accordance with AS 23.30.110 the board may issue a new compensation order which terminates, continues, reinstates, increases or decreases the compensation, or award compensation. (Emphasis added).


8 AAC 45.150(f) states:

In reviewing a petition for rehearing or modification the board will give due consideration to any argument and evidence presented in the petition. The board, in its discretion, will decide whether to examine previously submitted evidence.


The Alaska Supreme Court has addressed the scope of the Board’s authority in a modification proceeding. See Interior Paint Company v. Rodgers, 522 P.2d. 164 (Alaska 1974). in Rodgers, supra, our supreme court incorporated the language employed by the United States Supreme Court in O'Keeffe v. Aerojet‑General Shipyards, Inc., 404 U.S. 254, 256 (1971), when interpreting an analogous provision in the Longshoremen's and Harborworker's Act. The Alaska Supreme Court stated in Rodgers, 522 P.2d at 168:

The plain import of this amendment [adding "mistake in a determination of fact" as a ground for review] was to vest a deputy commissioner with broad discretion to correct mistakes of fact, whether demonstrated by wholly new evidence, cumulative evidence, or merely further reflection on the evidence initially submitted.

(Emphasis added).


We clearly have broad discretion in deciding whether to grant review.


The supreme court held in Rodgers, 522 P.2d at 169:

We find that an examination of all previous evidence is not mandatory whenever there is an allegation of mistake in determination of fact under AS 23.30.130(a). A requirement for automatic full review would be particularly susceptible to abuse:

The concept of "mistake" requires careful interpretation. It is clear that an allegation of mistake should not be allowed to become a back‑door route to retrying a case because one party thinks he can make a better showing on the second attempt. 3 A. Larson, The Law of Workmen's Compensation §81.52, at 354.8 (1971).

(Emphasis added).

Although we "may" review a compensation case, and this review can consist of further reflection on the evidence initially submitted, it is an altogether different matter to hold that we must go over all prior evidence every time an action is instituted under AS 23.30.130(a). Such a requirement would rob us of the discretion so emphatically upheld in O'Keeffe.


In the request before us, we have reviewed our original Decision and order and the memorandum submitted by Employer.
 We find that we erred when we set Employee's TTD compensation rate at $501.40. Instead of using our compensation rate tables, we regrettably relied an Employee and Employer, who both used the above rate in their original hearing briefs and during the hearing.
 Employee's appropriate compensation rate, based on the GWE we established in our November 9, 1987 Decision and order is $481.08. Employer shall pay this amount.


However, we find Employer's other arguments provide nothing to show we made a mistake in a determination of fact. Employer argues, for example, that the difference between Employee’s formula TTD rate ($451.17) and our corrected TTD rate ($481.08) is only 6.6 percent which "does not represent a substantial variance in benefits available to the employee." (Employer Modification Brief at 4) This argument misapplies the law. When determining whether a substantial disparity exists, we compare gross weekly earnings, not the above compensation rates.


Employer's suggestion that we "overlooked evidence" on probable future earnings is faulty. As we stated in our original decision, we calculated Employee's probable future earnings "based on evidence presented. . . . “ Chmela I at 6. That included the evidence submitted by Employer and mentioned in its Modification Brief at 4.


We conclude we made no mistake in determination of fact in our November 9, 1987 Decision and order. Employer's request for modification of Employee's TTD rate is approved, but its request that we otherwise change the order is denied and dismissed.

ORDER
1. We hereby modify our November 7, 1987 Decision and order. Employee's weekly TTD compensation rate is changed to $481.08 in accordance with this Decision and Order.

2. Employer's request for other modification. of our November 9, 1987 Decision and Order is denied and dismissed.


Dated at Anchorage, Alaska, this 3rd day of February, 1988.

ALASKA WORKERS' COMPENSATION BOARD

/s/ Mark R. Torgerson
Mark Torgerson, Designated Chairman

/s/ Donald R. Scott
Donald R. Scott, Member

/s/ Robert G. Anders
Robert G. Anders, Member

MRT/jc

If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 20 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.

APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Stephen B. Chmela, employee/applicant; v. Camco Wireline, Inc., employer; and National Union Fire Ins. Co., insurer/defendants; Case No. 619959; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 3rd day of February, 1988.

Clerk
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� Chmela v. Camco Wireline, Inc., AWCB No. 87�0275 (November 9, 1987) (Chmela I).





� Technically, subsection 130(a) concerns modification of awards. A party gets its request before us by application or petition. Thus, we are considering Employer's “motion for reconsideration" an application for modification.





� Employee filed an "Objection to Motion For Reconsideration" but included no argument with his objection.





� The parties used $501.40 as the correct compensation rate for GWE of $808.47, the GWE we found in our decision.





� For our determination of Employee's GWE under AS 23.30.220 and the applicable case law, see our November 9, 1987 Decision and order at 5�6. Note our finding that a simple mathematic comparison of the appropriate gross weekly earnings was only one of a number of factors which persuaded us that a substantial disparity existed.





