ALASKA WORKERS' COMPENSATION BOARD
P.O. Box 1149 Juneau, Alaska 99802

RODNEY FULTS,
)



)
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)
DECISION AND ORDER
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)
AWCB Case No. 600906



)
AWCB Decision No. 88-0044


v.
)



)
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COLD WEATHER CONTRACTORS,
)
March 4, 1988



)


and
)



)

ALASKA NATIONAL INSURANCE CO.,
)



)


Insurer,
)


Defendants.
)



)


Employee's claim for a gross weekly earnings determination was heard at Anchorage, Alaska on February 18, 1988. Employee appeared with his attorney, Ron Webb. Defendants were represented by attorney Robin Gabbert. The record closed at the hearing's conclusion.


Before we began hearing the merits of the claim, Employee raised several procedural matters. Employee contended that Defendants' requests to cross‑examine the authors of some written evidence did not comply with 8 AAC 45.120(g) and, therefore, the requests should be denied. We indicated that we would rule on this issue when and if the documentary evidence was presented at hearing.


Employee sought a continuance alleging that Defendants did not produce certain personnel files which had been sought by Employee's discovery requests. The existence of these files only recently became known to Employee in the course of a deposition. Employee contended he needed these files to present his case. However, earlier Employee had indicated that Defendants were upset with him because he had done so much preparation that he had proven his case beyond a reasonable doubt. Since it also appeared to us that an exceptional amount of preparation and discovery had been completed, it was questionable whether the other files really necessary. Given the fact that this system is to be a simple, speedy remedy, Hewing v. Peter Kiewit & Sons, 586 P.2d 182, 187 (Alaska 1978), and that it had been over six months since Employee filed his claim, we denied Employee's request for a continuance at that time. We indicated the request could be renewed at the conclusion of the hearing, or that we would consider a request to leave the record open if, in fact, would consider a request to leave the record open if, in fact, the evidence at hearing substantiated the need for the files.


Employee moved to peremptorily challenge board member Pierce and the designated chairman. He contended both board members were prejudiced against him and his attorney, and therefore he would not be afforded a fair hearing. Under AS 23.30.005, which specifies the structure for constituting board hearing panels, there is no procedure to disqualify a panel member. It could be argued that given the make‑up of the panel, i.e., a representative of labor, a representative of industry (or management) and the Commissioner of Labor's designee, the legislature did not intend to have a member disqualified. However, under AS 44,62.330(a)(15), the Administrative Procedures Act (APA) governs when procedures are not expressly provided by the Alaska Workers' Compensation Act. However, applying the section of the APA regarding hearings and disqualification of a hearing officer or agency member, AS 44.62.450, to our situation is difficult.


If a board panel is considered the "agency" then under AS 44.62.450 we deity Employee's request. Members Pierce and Ostrom both stated that they do not have a bias against Employee's attorney that would interfere with their ability to afford a fair and impartial hearing or consideration. We find that the listing of Member Pierce as a reference by a defense attorney does not cause her to be unfair or partial in hearing this claim. We find that Member Pierce's involvement in a committee drafting proposed workers' compensation legislation does not interfere with her ability to afford a fair and impartial hearing.
 As we individually and collectively determined that disqualification was not necessary, we also denied Employee's request to continue the hearing so he could conduct discovery in an attempt to support his preemptory challenge.


Employee asked that we exclude the testimony of any witnesses not on Defendants' witness list and that we require Defendants to disclose the amount of attorney's fees paid to their attorney. We did not rule on these requests at the hearing.


After Employee's request for a continuance was denied, Employee and his attorney left the hearing. As Defendants were prepared to present their case and as Employee had been given notice of the hearing, we elected to hear the evidence and decide the issues. 8 AAC 45.070(c)(2).

ISSUES

I. Should Employee's gross weekly earnings be computed under AS 23.30.220(a)(1) or AS 23.30.220(a)(2)?

II. Should Defendants pay the Humane Hospital charges?

III. Should Employee be awarded penalties, interest, costs and attorney's fees?

STATEMENT OF THE EVIDENCE

It is undisputed that Employee was injured in the course and scope of his employment with Cold Weather Contractors on January 14, 1986. He was employed as a loader/forklift operator, Just two days before the injury Employer had assumed a maintenance contract previously held by Pingo Corporation. Thus, Employee had transferred from Pingo Corporation and had been working for Employer for just two days before the injury. In the two years before the injury, 1984 and 1985, Employee had worked for Pingo Corporation as a loader/forklift operator. He earned $56,578.33 in 1984 and $63,288.51 in 1985. (Fults Dep., Exhibits I and 2). Under AS 2S.30.220(a)(1) his gross weekly earnings (GWE) would be $1,198.67.


At the time of the injury, Employee's work schedule was to work for three weeks, and then to have three weeks off. He was paid $17.50 per hour, and worked about 87 hours per week. He was paid time and a‑half for anything over eight hours per day. (Id. at 34 ‑ 36). This means he grossed about $1,855.00 per week in the weeks he worked. (Delano October 6, 1987 letter).


After Employee's injury he was disabled from January 15, 1986 through February 13, 1986. Defendants paid temporary total disability benefits based on GWE of $1,223.57.
 (Compensation Report February 14, 1986).


Employee returned to work for Employer. He testified he had trouble with his back but did not see a doctor. (Fults Dep. pp. 92 ‑ 93). At the end of August 1086, he was at home on his three weeks off when he was notified by Employer that he had been laid off. (Id. at 93). From January 1, 1986 to September 1, 1986 Employee's wages from Employer totaled $31,228.77. (Id. Exhibit 3).


After Employee's layoff, he worked for Pingo Corporation for about one week sometime between September 10, 1986 and September 22, 1986, (Id. at 100) He was paid $1,368.00. (Id. Exhibit 3). Sometime thereafter he went to work for Aime and worked until "his back gave out" in June 1987. (Id. at 101 ‑ 103). At Aime, Employee worked in general maintenance, not as an equipment operator. His work schedule was two weeks of work and then two weeks off. He worked seven days per week, 11 1/2 hours per day. He was paid $15.50 per hour, and was paid time and one‑half for overtime. (Id. at 105). In 1986 he was paid $10,273.26 by Aime. (Id. Exhibit 3). Employee testified he took the general maintenance job with Aime becase they would probably have a heavy equipment operators job for him at sometime in the future. (Id. at 107).


When Employee became disabled again in June 1987, Defendants initially denied the claim. (Controversion Notice June 12, 1987). Later, on July 8, 1987 Defendants accepted the claim and resumed paying TTD benefits effective June 10, 1987. However, Defendants recalculated Employee's GWE at $904.68 based on his earnings at Aime during the first six‑months of 1987. (Compensation Report July 8, 1987).


Employee contends his compensation benefits either should be based on his historical earnings or should be based on his earnings with Employer. He contends work has been available with Employer during his period of disability which began in June 1987 and continues to the present. Employee cites the testimony of James Ruff, Employee's foreman, that Employee's performance was good, he had good evaluations, and there were no complaints about his work. (Fluff Dep. pp. 6 ‑ 14). Employee's father, Bennie Fults, helped Employee secure jobs with Pingo Corporation and with Aime. (Bennie Fults Dep. pp. 9 ‑ 12). Employee's father testified he would have helped Employee secure an equipment operator's job at Aime when the appropriate opportunity arose if Employee's back injury had not caused him to quit working. at 12 ‑ 14).


Two weeks after Employee was laid off, William Swenson was hired to do basically the same job Employee had done. Swenson is still employed in that position. (Swenson Dep. pp. 7 ‑ 8). Swenson was under the impression that things had slowed down at the time Employee was laid off and other people had been laid off as well. (Id.). Jerry White, who was Employer's project manager at the time of Employee's layoff, testified on Defendants' behalf at the hearing. He testified several people had been laid off at the same time as Employee due to a slowdown in work demands.


Defendants contend that Employee's earnings cannot be fairly calculated under subsection (a)(1). They contend his post‑injury earnings show a 38% reduction in his earning capacity. Because this difference is substantial, they contend Employee's TTD benefits for the period of disability beginning in June 1987 should be based on the average of Employee's earnings in 1987 from Aime.


Employee also seeks payment of the Humana Hospital charges of over $13,000.00 for the laminotomy and fusion performed in September 1987 by Michael Newman, M.D. Defendants do not dispute the compensability of the charges; however, they contend they should be given an opportunity to review/audit a complete file before payment is made.


Kelley Stonke, Defendants' adjuster, testified that she immediately requested Employee's entire medical file from Humana Hospital upon receipt of the bill. The copy of the file she received did not have the documentation for such charges as xrays, prescriptions and other incidentals. She made a second request. She still did not receive the entire file. A third request was made about a month later. While she was waiting for the documentation, Employee deposed the hospital's record keepers and obtained the entire file. This was provided to Stonke. Because Defendants' policy is to have an outside auditing firm review all bills in excess of $5,000.00, she has turned the file over to the auditors This audit should be completed in the next two to three weeks and payment will then be made.


Employee's attorney submitted an affidavit in support of his request for $21,105.00 in actual attorney's fees at an hourly rate of $150.00. Employee also seeks costs, but did not submit any documentation because the final charges have not been received. Defendants contend that actual fees are not appropriate and that only minimum statutory fees should be awarded.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

I. EMPLOYEE'S GROSS WEEKLY EARNINGS


AS 23.30.220(a) provides in part:

The spendable weekly wage of an injured employee at the time of an injury is the basis for computing compensation. It is the employee's gross weekly earnings minus payroll tax deductions. The gross weekly earnings shall be calculated as follows:

(1) The gross weekly earnings are computed by dividing by 100 the gross earnings of the employee in the two calendar years immediately preceding the injury.

(2) If the board determines that the gross weekly earnings at the time of injury cannot be fairly calculated under (1) of this subsection, the board may determine the employee's gross weekly earnings for calculating compensation by considering the nature of the employee's work and work history.


Defendants seem to contend that Employee's GWE and thus his TTD compensation benefits should vary with each period of disability. In Deuser v. State, 697 P.2d 647, 650 (Alaska 1985) the Alaska Supreme Court alluded to a computing various weekly wages depending upon whether the benefits in question were temporary or permanent. The Court referred to a 23‑year old California case, Argonaut Insurance Co. v. Industrial Accident Commission, 21 Cal. Rptr. 545, 371 F.2d 218 (1962), to support this suggestion. The Court did not point out the differences between AS 23.30.220, the Alaska statute for determining the average weekly wage, and the California statute for computing average annual earnings on which Argonaut was based.


The California statute
 specifically established different ceilings, for computing average annual earnings in case of temporary and permanent disability. AS 23.30.220 makes no distinction however. on the contrary, Section 220 provides for computing "the gross weekly earnings" without mentioning types of disability.


We also note that the Act provides for computing weekly benefits for every type of disability with reference to the employee's "gross weekly earnings." Furthermore, other definitions such as "payroll taxes" (and thus number of dependents) and "gross earnings," are all determined on the date of the injury. AS 23.30.265(15) and (32) respectively. Thus while the suggestion that different gross weekly earnings may be computed under Section 220 is appealing at first blush, we conclude the language of Section 220 and the Act's scheme for computing various benefits for different types of disability requires the computation of one gross weekly earnings for all purposes.


The Alaska Supreme Court has commented on the 1983 amendment to AS 23.30.220 in several recent opinions. In discussing section 220's history, the Court stated in Phillips v. Houston Contracting, Inc., 732 P.2d 544, 546, n.6 (Alaska 1987):

During the past decade, the statute's emphasis has shifted from present earnings to past earnings as the determinate of earning capacity. In 1977, the legislature repealed AS 23.30.220(l). Under the 1977 amendments, the average weekly was generally based on earnings during one of the three calendar years preceding the injury, without regard to earnings at the time of the injury. . . . In 1983, the legislature rewrote the section so that the compensation rate was based on average earnings during the preceding two calendar years. . . . The legislative history suggests that this shift in emphasis was “reasoned and intentional." (Cites omitted).


More recently in Phillips v. Nabors Alaska Drilling, Inc., 740 P.2d 457 (Alaska 1987), the Court noted:

However, while the earlier version of the statute provided that the alternative wage calculation was to be based on "the usual wage for similar service rendered by paid employees under similar circumstances," former AS 23.30.220(3), the new statute provides that "the board may determine the employee's gross weekly earnings for calculating compensation by considering the nature of the employee's work and work history." AS 23.30.220(a)(2). The distinction emphasizes the point that the AWCB has considerable discretion to determine gross weekly earnings under subsection (a)(2).


Although Peck v. Alaska Aeronautical Inc.,       P.2d      , No. 3240 (Alaska October 30, 1987), interprets a much older version of Section 220, the general discussion about wage calculation appears relevant to all cases:

An estimate of earning capacity is a prediction of what an employee's earnings would have been had he not been injured. . . . In making an award for temporary disability, the [Board] will ordinarily be concerned with whether an applicant would have continued working at a given wage for the duration of the disability. In making a permanent award, long‑term earning history is a reliable guide in predicting earning capacity.

Peck, slip op. at 9 ‑ 10 (quoting Deuser v. State, 697 P.2d 647, 649‑50 (Alaska 1985), (quoting Argonaut Ins. Co. v. Industrial Accident Comm'n, 371 P.2d 281, 284 (Cal. 1962)).


The Court went on to state; "As Professor Larson explained, ‘[his] disability reaches into the future, . . . his loss as a result of injury must be thought of in terms of the impact of probable future earnings, perhaps for the rest of his life.’” Peck, slip op. at 10.


In all of the many recent cases filed by the Court which address the wage calculation issue, the Court has always compared documented wages at the time of injury (or time of disability if they were greater than at time of injury) with documented historical earnings to determine which is a more reliable basis for predicting the future loss. This is true even if the duration of the disability is unknown or long‑term. Peck, No.3240; Phillips, 732 P.2d 544; Johnson v. RCA/OMS, Inc., 681 P.2d 905 (Alaska, 1984).


As the Court has emphasized that an employee's historical earnings are the starting point of our inquiry under Section 220, we first find that Employee's GWE under subsection (a)(1) is $1,198.67.


Determining Employee's earnings at time of injury is difficult because he had only been employed by Employer for two days. While there is evidence that he earned $1,855.00 per week, that does not reflect the fact that he worked for three weeks and then had three weeks off. We could divide the $1,855.00 by two, but that may not reflect the variable from overtime. We find the Employee returned to work after one month of disability and worked steadily until his layoff. We find the fairest way to calculate the wage at the time of injury is to take his total earnings from Employer in 1986, and divide by the number of weeks worked. We find he worked 10.43 weeks in 1986 for Employer and earned $31,228.77. This provides a weekly average of $1,026.25.


We find the difference between Employee's historical earnings of $1,198.67 and $1,026.25 is a decrease of 14.4 percent. We find this difference is significant which means his GWE cannot be fairly computed under subsection (a)(1).


We next consider his work and work history. Employee completed training to operate heavy equipment in 1981. (Fults Dep. p. 12). His tax records for 1982 and 1983 were destroyed, but he remembers making $41,800.00 in 1983. (Id. at 18). He was steadily employed before and after the injury. His period of unemployment after his layoff by Employer was very brief. We find his father has helped him secure operator jobs, and intended to do so at Aime had Employee continued to work there. We find the job Employee performed for Employer still exists, We find Employee's disability continues and the duration is unknown. Because there is evidence that Employee would have returned to equipment operating but for his disability, because his work and work history reflect primarily employment as an operator, and because his period of disability appears to be long term, we conclude it would not be fair to Employee to base his GWE on the six months of wages earned in 1987 from Aime while he was employed in maintenance.


Considering Employee's work and work history, we find Employee's earnings from Employer fairly reflect his work and work history. Under subsection (a)(2), we set Employee's GWE at $1026.25. Based on his marital and dependency status at the time of the injury, we find his weekly TTD rate is $549.36. Defendants have been paying TTD benefits at the weekly rate of $495.30; they shall adjust the compensation paid to date accordingly. Defendants may credit the overpayment of TTD benefits that occurred in 1986; this overpayment can be offset in full against the amount due under this order. As 23.30.155(j).


Since Defendants' 1987 TTD payments to Employee are less than our award of $549.36, we also grant Employee's request for interest. Land & Marine Rental Co. v. Rawls, 686 P.2d 1187 (Alaska 1984).

II. MEDICAL EXPENSES


While we agree that Defendants should have the opportunity to audit medical charges and make reasonable efforts to contain costs, this cannot be done to the detriment of Employee. In this case the adjuster testified the compensability of the hospital charges were not in dispute. She indicated that she needed all the hospital records so she could document charges for x-rays, prescription medicines and other miscellaneous items. Once she got the entire hospital record, she contacted the auditors to have them set an appointment with the hospital staff to review the charges. It is insurer’s policy to have an audit of any medical bill over $5,000.00.
 Thus, it will still be several weeks from receipt of the records before any payment is made.


Obviously, such things as the daily room charge, operating and recovery room charges are documented by the admission and discharge summaries, Had these charges been paid, Employee would not have received repeated notices to pay from the hospital nor had to worry about the unpaid hospital charges adversely affecting his credit rating. We are appalled that for surgery done in September 1987, NO PAYMENT of any of the hospital charges had been made by the middle of February 1988, over four months later. Considering the time value of money and the amount of this bill, it appears that Defendants are contributing to the rising cost of medical treatment since the hospital is likely to increase charges to cover the long delay in being paid. Therefore, we direct Defendants to pay those charges for which they currently have documentation. Considering the long delay in their payment, if overcharges are discovered in the audit Defendants can wait for repayment by the hospital.

III. PENALTIES, ATTORNEYS FEES AND COSTS


Employee's hearing brief at page two indicates he is requesting a penalty. We find the request for a penalty was not stated in any of his Applications for Adjustment of Claim nor was it listed as an issue in any of the pre‑hearing conference summaries. Furthermore, other than mentioning it as an issue, Employee's hearing brief makes no argument and cites no authority or evidence in support of the request. Because the issue was not pled, we deny and dismiss Employee's request for a penalty.


We next consider Employee's request for costs and attorney's fee. AS 23.30.145 provides in pertinent part:

(a) Fees for legal services rendered in respect to a claim are not valid unless approved by the board, and the fees may not be less than 25 per cent on the first $1,000 of compensation or part of the first. $1,000 of compensation, and 10 per cent of all sums in excess of $1,000 of compensation. When the board advises that a claim has been controverted, in whole or in part, the board may direct that the fees for legal services be paid by the employer or carrier in addition to compensation awarded; the fees may be allowed only on the amount of compensation controverted and awarded . . . . In determining the amount of fees the board shall take into consideration the nature, length and complexity of the services performed, transportation charges, and the benefits resulting from the services to the compensation beneficiaries.

(b) If an employer fails to file timely notice of controversy or fails to pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of his claim, the board shall make an award to reimburse the claimant for his costs in the proceedings, including a reasonable attorney fees. The award is in addition to the compensation or medical and related benefits ordered.

Recently in P.2d 457, 461 (Alaska 1987), our Supreme Court made it clear that we must make the computation under subsection 220(a)(2) or the parties must agree to its application. The insurer may not unilaterally compute the gross weekly earnings under subsection (a)(2).


In this case, the insurer's computation of the GWE under subsection (a)2) was done before Phillips was filed by the Court. However, to the date of the hearing, Defendants persisted in paying TTD benefits based on the GWE it unilaterally set despite Employee's documented historical earnings and his claim. Under these circumstances, we find Defendants controverted the payment of benefits for purposes of attorney's fees under subsection 145(a). As we have awarded an increase in Employee's GWE, we conclude at least minimum statutory fees are due.


Under subsection 145(a) we can award a fee in excess of the statutory minimum. In doing so, we are to consider the nature, length, complexity and resulting benefits. We find the nature of the services varied. The services included such things as interviews, simple pleading preparation, and writing letters. It also included more involved tasks such as discovery requests, depositions, and hearing preparation.


We find the issues were not complex. There was the GWE issue and a request for a medical award. There are many decisions dealing with GWE and it is a well‑developed‑area of the law. The medical issue was very simple since Defendants were not disputing compensability.


We find the length of services spanned seven months, a relatively long period of time. However, we also find some of the delay in getting this to hearing resulted from Employee's unrelated and unnecessary discovery requests. It is evident from the discovery that Employee was concerned with issues other than just the GWE and medical expenses.


We find the resulting benefit is a weekly rate increase of $54.06. Presently this equals about a $2,000 adjustment. Currently this is a very minimal amount, however, over the course of the claim it could be substantial. The current statutory minimum fee would be about $350.00.


Considering all the factors, we find a fee above the statutory minimum now due is warranted, However, we do not agree with Employee that the actual ‑fee is due. We also deny Employee's request to compel Defendants to disclose the amount they paid their attorney. It is not relevant in this case and will not aid in our determination. First, much of the time spent in this case relates to other issues. Second, much of the work done in this case was as a result of Employee's actions, not Defendants' actions. Basing attorney's fees on the amount of time and effort Defendants spent in responding to Employee's requests would permit an Employee's attorney to be rewarded for unnecessary irrelevant activities.


We find an hourly rate of $150.00 is not appropriate considering that much of the work was quite simple in nature. Overall, we find a rate of $100.00 per hour to be appropriate.


Next we review Employee's itemized billing. We note that in the first three and one‑half months Employee's attorney spent almost 12 and one‑half hours with Employee in conferences, telephone calls, and communicating by letter. Considering the nature of the issues we heard, we find this excessive. We award three hours of time for Employee interview and consultation.


Next we find Employee's attorney devoted more than 15 hours to discovery requests. Considering the nature of the issues, the evidence that was necessary for the hearing, and the benefits resulting from the services, we find a reasonable time for preparing and reviewing discovery pleadings would be four hours.


Employee's attorney scheduled numerous depositions. However, many of the depositions were not relied upon by Employee in his hearing brief or by us in our decision. Some of the depositions were redundant and unnecessary for this issue. Furthermore, much of the time spent at the depositions was devoted to inquiring about other issues. We award six hours for Employee's deposition which was conducted primarily by Defendants, one hour for Bennie Fults' deposition, and one‑half hour each for Swenson and Huff's depositions. Although this time awarded is the actual time spent at these depositions and these depositions cover information irrelevant to the issues decided, the time award includes preparation and review of the relevant testimony. Thus we award eight hours deposition time.


Employee's attorney spent five hours in preparing for and attending prehearings. Since much of the time related to other issues, we award one and one‑half hours for pre‑hearing time.


Finally we award a total of ten hours for pleadings, briefs and other matters relating to bringing the GWE issue to hearing. The total time awarded at $100.00 per hour equals $2,650.00.


We also find Defendants resisted payment of medical expenses and we have entered an order directing Defendants to pay the medical charges. We conclude a reasonable attorney's fee is due under subsection 145(b) for securing this order. We find Employee's attorney spent two hours at the medical records depositions. We award an additional one hour for pleadings, pre‑hearing time and related services in bringing this issue to hearing. This is an additional award of $300.00 under subsection 145(b). The total attorney fee awarded is $2,950.00.


Employee requested an award of costs, but has not provided any documentation. Employee shall submit the documentation to Defendants. We encourage them to pay the reasonable and necessary costs without an order from us. We note that Employee is entitled to the costs associated with the depositions of Bennie Fults, James Huff, William Swenson, the medical records depositions and his own deposition. AS 23.30.145; 8 AAC 45.180. If disputes arise about the costs, we retain jurisdiction to resolve the disputes.

ORDER


1. Employee's gross weekly earning shall be $1,026.25 and his weekly temporary total disability rate shall be $549.06. Defendants shall adjust the payments made to date in accordance with our decision.


2. Defendants shall pay Employee for the three day waiting period, together with penalty and interest,


3. Defendants shall pay interest on the additional compensation due under order number I above.


4. Defendants shall pay the Humana Hospital charges for which they presently have documentation.


5. Defendants shall pay Employee's attorney’s fees of $2,950.00 and reasonable costs. We retain jurisdiction to determine the costs due, if necessary.


DATED at Anchorage, Alaska this 4th. day of March, 1988.

ALASKA WORKERS' COMPENSATION BOARD

/s/ Rebecca Ostrom
Rebecca Ostrom, Designated Chairman

/s/ Mary A. Pierce
Mary A. Pierce, Member

/s/ Jacqueline S. Russell
Jacqueline S. Russell, Member

If compensation is payable under the terms of this decision, it is due on the date of issue and penalty of 20 will accrue if not paid within 14 days of the due date unless an interlocutory injunction staying payment is obtained in Superior Court,

APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

A compensation order becomes effective when filed in the office of the Board, and unless Proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of' the Decision and Order in the matter of Rodney J. Fults, employee/applicant; v. Cold Weather Contractors, employer; and Alaska National Insurance Company, insurer/defendants; Case No. 600906; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this day of March, 1988.

Clerk

SNO

� If the term "agency" used in AS 44.62. 450(c) refers to all members of the board as AS 44.62.640(b)(1) suggests, a disqualification decision would be a time�consuming process since our agency members are not always readily available as they are employed in the private sector and are scattered throughout the state. See AS 23.30.005(a)





� Although the Code of Judicial Conduct does not apply to the board as we are not judges, we note that Canon 7.A.(4) specifically permits judges to be involved in political activity on behalf of measures to improve the law, the legal system, and the administration of justice. Given Pierce's experience on the board an well as her knowledge of the insurance industry and employer practices, she is most qualified to work toward legislative reform of this system.





� We also note that disqualification of both board members would have left the board without a quorum and, therefore, is prohibited by AS 44.62.450(c).


� There is also an issue of which employer is liable for Employee's benefits. However, the hearing on that issue will be held at a later date.





� Defendants calculated Employee's gross weekly earnings under subsection 220(a)(l) as $1,253.27, but it is not clear what this figure is based on given Employee's tax returns.





� At the hearing we noted that Employee was not paid for the three�day waiting period even though his initial period of disability exceeded 28 days. AS 22.30.150. We entered an oral order directing Defendants to pay these additional TTD benefits together with penalties and interest.





� At the time of the accident in question the California statute read in pertinent part:


In computing average annual earnings for the purposes of temporary disability indemnity only, the average weekly earnings shall be taken at not less than thirty dollars and seventy�seven cents ($30.77) nor more than one hundred dollars ($100). In computing average annual earnings for purposes of permanent disability indemnity, the average weekly earnings shall be taken at not less than thirty dollars and seventy�seven cents ($30.77) nor more than eighty dollars and seventy�seven cents ($80.77). . . .


In State, Dept. of Natural Resources v. Dupree, 664 P.2d 562, 566 n.7 (Alaska 1983), the Court noted its awareness of this case. However, the Court further noted that Section 220 draws no distinction between temporary and permanent disability for the purposes of calculating the average weekly wage. The Court specifically declined to create such a distinction judicially. Id. But see Peck, No. 3240.





� Of course, the holding and ultimate outcome of Peck are suspect as it is obvious the Court misunderstood AS 23.30.175.





� It is unclear to us why the auditor was not contacted immediately upon receipt of the billing to arrange the appointment to review the hospital's records with the hospital's staff.








