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We heard this claim for temporary total disability (TTD) benefits, medical costs, attorney's fees and costs, interest and transportation costs in Anchorage, Alaska on November 12, 1987. Attorney Richard Wag represented Employee who was present. Attorney James Bindle represented Employer. We kept the record open so the parties could file written closing arguments and complete a discovery request which was unintentionally incomplete.
 After a subsequent discovery dispute was resolved we finally closed the record on January 20, 1988 when we next met after the closing briefs were due.


Employee requests TTD benefits for the periods June 9, 1986 to August 24, 1986 and July 24, 1986 to August 24, 1986. He alleges that work stress caused him to miss work during these time periods.


Employee is 44 years old. He has worked as an electronics technician for Employer since April 14, 1975. Since approximately 1978, Employee has experienced a deluge of physical and emotional problems. That year, his wife suffered a physical and mental breakdown.
 This required that he do many of the domestic chores and take care of their two daughters while continuing to work. Employee's wife received psychiatric counseling from Wilfred Cassell, M.D., (a psychiatrist between 1978 and 1985. Employee described his feelings in 1978 as ranging from frustration to rage, especially when he learned his wife's condition was in part a result of her being molested by her father during childhood.


At the time Employee learned this, his father‑in‑law also worked for Employer. After the two had a confrontation at work, his father‑in‑law quit and left town.


Employee stated that during 1978 he also noticed his hands getting cold and his shoulder becoming painful as he approached his workplace. These symptoms intensified at work. (Id. at 16‑19). He testified that his treating physician, John Gerster, M.D., an internist, prescribed Motrin (an anti‑inflammatory agent) and Xanax (a tranquilizer). After approximately one year, the symptoms disappeared. (Id. at 18‑19).


Employee's next period of problems began in 1981. During 1981, he was treated by Kenneth Behymer, M.D., first for hematoma on his right shin, and then at later visits for coughs, fevers, nausea, and lethargy. in an October 8, 1981 report, Dr. Behymer stated Employee was "under a lot of personal stress with family


Employee also was examined by John Snyder, M.D. on December 1, 1981 for right groin pain from a reported blow to the groin. Dr. Snyder wrote that Employee "has been having some problems with his wife and is under psychic distress." (Snyder December 1, 1981 report).


At work Employee began working on a so‑called "private line board" in 1981. He worked on this board until approximately August 1986. He was supervised by Reuben Mungaray from 1981 until April 1985, and by Bob Muller thereafter.


During 1982, Employee was treated for blood pressure problems and, in December 1982 he was treated for a fractured heel. From late 1982 to the present, Dr. Gerster has been Employee's primary treating physician.


In 1983 and 1984 Employee was treated for severe bronchitis, food poisoning, pleuritic syndrome, right earache and dizziness, chest pain, an extremely high triglyceride level, loss of coordination and headache resulting from an auto accident, obesity, hyperventilating, impotence and prostatitis which eventually became acute and required hospitalization. In addition, Dr, Gerster noted in his November 13, 1983 chart notes that Employee was taking Desyrel for depression and seeing a hypnotist. At a December 31, 1984 examination, Employee stated he was having problems at work, at home, and with his wife's parents, among other things. (Gerster Dep. at 15).


During 1985, Employee was treated for epididimitis, mild concussion syndrome resulting from another auto accident, non‑specific chest discomfort, and nervous symptoms which were first noted in medical records by Dr. Gerster on May 28, 1985. The doctor's September 26, 1985 notes state in part that Employee is "under a lot of stress with in‑laws here. Really quite nervous, and he is also concerned about some vague, non‑specific chest discomfort that he has had with stress. I note that his [electrocardiograms] have all been normal." on October 18, 1985 Dr. Gerster wrote: "Under a lot of stress, Quite anxious and depressed today. He believes he is going to need some time off from work." Employee subsequently took most of November 1985 off from work. (See November 1985 time sheets). This leave of absence was approved in writing by Employer's plant manager, Leonard Jablonski.


In his deposition taken June 18, 1987 Dr. Gerster said that by October 1985, Employee was having problems functioning. (Gerster Dep. at 26). Moreover, Dr. Gerster testified that job stress was "primary on (Employee's] mind" during his visits with the doctor in 1985 and 1986.
 (Id. at 20).


On the morning of June 9, 1986 Employee collapsed on the walkway leading to his work station at Employer's toll center on Government Hill in Anchorage. Employee stated he was experiencing cold hands and chest pain as he went to work that morning, and he "succumbed" to the chest pain near the building's north entrance.


He was transported to Humana Hospital and examined by Dr. Gerster, Dr. Cassell, James Jarrell, M.D., and Thomas Kramer, M.D. Cardiovascular test results were essentially normal. After consulting with doctors Jarrell, Kramer and Castile, Dr. Gerster diagnosed "anxiety neurosis with stress reaction. Dr. Gerster prescribed Xanax and Lopid (a lipid regulating agent)The doctor discharged Employee on June 12, 1986 and instructed him to get outpatient treatment for his anxiety from Dr. Castile. Employee also continued to see Dr. Gerster.


On June 23, 1986 Dr. Gerster examined Employee and released him to work. Employee returned three days later and Dr. Gerster stated in part in his medical notes of June 26, 1986: "Here again with some left shoulder and abdominal discomfort. He says that as soon as he goes back to work and is under stress he gets more pain and would like workers' compensation because of the stress of his job. I've told him that this may be difficult." Employee returned again on July 8, 1986 complaining of sleepiness. Dr. Gerster reduced the amount of Employee's daily Xanax medication. On July 24, 1986 Dr. Gerster again saw Employee, noting Employee was "[s]till under a lot of stress and he's back on his old job again . . . He absolutely needs to see Dr. Castile and I‘ve given him a letter to this effect." (Gerster July 24, 1986 chart: notes.) Dr. Gerster apparently did not examine Employee again until October 21, 1986, and noted Employee "seems to be doing well." On November 12, 1986 Dr. Gerster wrote Employee's attorney, stating in pertinent part:

In short, I had been treating him for stress and anxiety during June and July of 1986, and there were several periods as you indicate from June 9th through June 24th and July 24th through [August] 24th, when he was really unable to work because of severe anxiety neurosis. Although he extenstively [sic] related the pressures that he was under at work and claims that this was the cause of all his problems, I have no way of verifying this and feel that his anxiety neurosis is ongoing and intrinsic, although probably exacerbated by stress of any sort including work.

(Gerster November 12, 1986 letter to Richard Wagg).


In his deposition, Dr. Gerster testified that Employee's work problems were a major source of stress. (Gerster Dep. at 46, 48‑49). However, the doctor admitted he based his opinion purely on his interpretation of Employee's subjective complaints. (Id. at 21‑22). Moreover, Dr. Gerster emphasized that he is an internist who was primarily concerned with Employee's physical problems, and he referred Employee to Dr. Cassell for psychiatric care.


Meanwhile, Dr. Cassell initially examined Employee on June 10, 1986 in Humana Hospital. The doctor then counseled Employee on an outpatient basis on June 18, 1986 and July 7, 1986. (Cassell Dep. at 12‑14). Dr. Cassell apparently did not see Employee again until March 27, 1987 when the doctor conducted a formal examination to determine if Employee’s symptoms "could be related to work related stress." (Cassell April 1, 1987 letter to Richard Wagg).
 In his June 3, 1987 deposition, Dr. Cassell explained that he had not explored the work‑relatedness of Employee's problem prior to the March 27, 1987 examination because he perceived his role until then as helping Employee control his symptoms.


In his April 1, 1987 letter, Dr. Cassell stated that Employee "currently is experiencing a number of stress related symptoms" which become "particularly prominate [sic] the minute he steps into work especially if a supervisor [Reuben Mungaray] is present." Dr. Cassell described the symptoms as numbness in the hands, left (and sometimes right) shoulder pain, chest pain, problems with concentration and thinking through his repair problems. Other symptoms reported by Employee included using food as a “crutch,” feelings of anxiety, depression, frustration, irritability and agitation, and sexual impotence at times. In addition, Employee described two examples of work stress. In each example, he took time off work, once for a foot injury and once for prostatitis. He told Dr. Cassell that each time he returned to work he was pressured, hassled and threatened in writing with suspension. Dr. Cassell then stated;

He claims that Mr. Mungaray had been very provocative to him. He Claims that this supervisor at times comes up behind him to provoke him into an episode of insubordination in order to put another letter in his file to terminate him. In regard to his work attitude he appeared to be very conscientious. It meant a great deal to him to do a good job. He saw work as important in terms of supporting his wife and two young daughters. He felt that if he did not have his loved ones depending upon him he would be inclined to express his anger and frustrations directly to his supervisor. However because of being a responsible husband and father[sic] and had developed somatic symptoms instead. It is significant that past psychiatric history is negative. He has had a stress related medical condition essential hypertension for the last two years. He is under treatment for this from Dr. John Gerster. The family history is negative for mental illness.

(Cassell April 1, 1987 letter at 2).
 Dr. Cassell concluded that Employee "is suffering from anxiety reaction secondary to the stress of his work situation." (Id. at 3).


In his deposition, Dr. Cassell discussed factors that might affect Employee's mental status. He stated he knew Employee had in the past two years discovered he had siblings he was previously unaware of, a fact the doctor described as "a significant psychological piece of information." (Cassell Dep. at 19). He was then asked:

Q. He mentioned in his deposition that his stepmother rejected him that he was ‑‑

A. Yes.

Q. He used the term half‑breed.

A. Yes.

Q. Do you feel this has been a significant agenda in Mr. Bilbao's life as psychiatric history?

A. I think even though he denies a family history of mental illness and past mental illness on his part, he would follow under a category of what we call impoverished early development. It is, growing up for him has been impoverished and tough, and it would be my opinion, and I think anyone that is aware of the literature, that this later in life may predispose to various types of mental disorder; that there may, with stress, take less stress to have significant difficulties.

Q. Now, when you wrote the April 1987 report, did you have a copy or Dr. Gerster's file or had you simply talked to him?

A. I had talked to him. I did not review Dr. Gerster's record in that regard.

Q. Well, with regard to Mr. Bilbao's stating he had a negative past psychiatric history, would that suggest that he downplayed to you the episodes that apparently occurred in the late 1970s, which he apparently detailed to us in a deposition last week?

A. I think in that they were not treated by a psychiatrist, he downplayed them. That would be my reaction to that.

(Id. at 19‑20).


Dr. Cassell also discussed the significance of dreams which Employee reported he was having:

Another important aspect of evaluating someone like this is to ascertain if they're having dreams, because ‑‑ that is, dreams with content, anxiety content relating to work. Most individuals are somewhat unsophisticated in this area and they may, if they're attempting to exaggerate a work‑related stress, they may not be having dreams and that's important clinical information, in his dreams he was having significant symptoms. He would visualize his hands being like an iceberg, his fingers were frozen, he could not move, and that the ‑‑ he would be at work. The contexts were, he was having these symptoms with a great deal of anxiety, and to me this suggests that in fact work was a major source of concern to him.

(Id. at 16). Dr. Cassell was then asked by the parties' attorneys whether Employee's anxiety and his work were related:

BY MR. BENDELL

Q. I'm going to ask you hypothetically, Doctor, to assume he has a long history of chronic absenteeism at Alascom, and that within the last two years Alascom has renegotiated its union agreement with the Teamsters so that rather stringent absentee standards have been adopted.

Now, assuming that fact is true and that these absentee standards have been applied to Mr. Bilbao, according to these new regulations, assuming that has a factual hypothesis, my next question is this: Under ‑‑ forgive me if I misstate the law, but I think under Alaska Workers' Compensation law a claim is compensable for stress if the job causes mental illness or mental disease of some sort; but that if the job is merely a theater or a stage upon which the person's underlying mental disorder is acted out as manifest, then it's not compensable.

Again, I'm sure, Rick, you can correct me on cross‑examination, but that's my understanding of the law.

Given that state of what the law is and given Mr. Bilbao's absenteeism and his apparent desire in the past not to go to work, can you really say that his work caused him to be in the state of anxiety, or does he merely feel anxious when he has to go to work?

A. Again, the dream material is of interest, because in the dreams he is at work and having difficulties. He cites examples of difficulties with supervisors in the work situation. It' s my overall impression that this is a man who may have, because of his past, be vulnerable to stress, and that, however, the stress‑‑one of the major stresses was in fact the work; and that if he had a lot of absenteeism, that that may have been an early symptom of this work‑related stress.

Now, it's also possible, as you imply, that the‑he was, because of his early background difficulties, the impoverishment, having mental problems, that it showed up in the work scene as it would as one would expect. My feeling is that it's on the basis of what I said earlier, perhaps work‑related stress.

Q. Well, if his job merely was a ‑‑ strike that.

Does your opinion‑‑Is your opinion based upon a determination by you or rather information provided by Mr. Bilbao that the conduct of his supervisors was inappropriate conduct?

A. I only have information in terms of what he has said. He implies that it was inappropriate, was citing examples, but I have no objective data aside from what he has reported.

Q. So hypothetically if it could be demonstrated, that his supervisors acted appropriately and merely insisted upon reasonable explanations for absenteeism and were not objectively harassing him, would that‑‑and again, it's hypothetical, would that: cause you to reconsider your opinion that his work is causing his anxiety?

A. My conclusion does rely in part on the fact that he reports that work was stressful, that he was hassled, and that this [sic] is erroneous, their, yes, my overall conclusion would be different.

(Id. at 21‑23).

BY MR. WAGG:

Q. Doctor, I don't have too many questions that I need in follow‑up. Let me address the question about his stress at work, and in particular, the questions concerning whether what the supervisor was doing was reasonable or unreasonable.

In terms of whether his particular stress, the anxiety that he is suffering from is related to his work, is it important that‑‑in your diagnosis, that the actions of the supervisor are actually unreasonable in terms of what the company program is or only that Mr. Bilbao perceives them to be unreasonable in light of his performance?

A. I think in order to make a valid diagnosis that this is a work‑related stress, there has to be work‑related stress, and that the performance of the supervisor would in fact have to be in some way exaggerated. if the work supervisor is normal and meeting the man's needs and so on, and in fact there's no real stress at work, then one has to think that this man is having symptoms at work and that he may in fact believe, say in some paranoid way, for example, that the man is persecuting him or something like that, whereas in reality this isn't the case. So I think it's important to know the reality of the stress.

Q. Let me try and phrase what I believe is the state of the law now‑‑

A. Sure.

Q. ‑‑in terms of compensable stress within our system. And that is, as I understand it, under a decision called Corizon [sic] Fox, the critical element is going to be whether the individual perceives stress at work, which causes him a problem, as opposed to necessarily having an unreasonable action on the part of the supervisors or the work.

If you assume that that is the law, is Mr. Bilbao, in your opinion, perceiving his work to be stressful?

A. According to those criteria, that's the case.

Q. Ts that stress, then, the basis or the cause of his‑‑the anxiety problems that he's been having over the course of the last year?

A. Clinic‑‑

Q. Or one of the causes?

A. Right. My professional opinion would be that in that situation, the man is paranoid about the work situation and that his paranoia relates to other factors and not the reality of the work situation. It may be compensable, according to the law, but I would suspect that the real cause would be in other areas, even though for him, the relationship with the supervisor was the cause.

(Id. at 26‑28). Dr. Cassell concluded his deposition by stating that on the basis of his March 1987 evaluation of Employee, he feels Employee's work was a significant factor in the stress Employee was experiencing. (Id. at 29‑ 30).


In his claim for benefits, Employee alleges he suffered a mental injury due to gradual work‑related stress. He attributes the work stress primarily to two sources: 1) the inherent stress of his job as a technician on the private line board; and 2) the actions of Reuben Mungaray who as we noted supervised Employee on the private line board from 1981 to April 1985.


Regarding his job working on the private line board, Employee complained in his deposition:

The supervisors were in the other room and most of the time, I found myself in a condition with too many phones coming in, too many troubles and too few people and several people two boards down doing nothing. . . . The work force was being put in areas where I could see where they were visibly standing around and I was doing the work there in private line and nobody was there watching it. Mr. [Mungaray] came in to look at the tickets and stand behind me and that was it. I went for sometimes days without talking to the man.

(Employee Dep. at 33‑34).


Employee also indicated he felt he was being unjustly accused of abusing sick leave. (Id. at 62‑63). in addition he complained that his suggestions for improvements in the workplace were ignored. (Id. at 85). Moreover, he complained that Mungaray habitually came up behind him and stared at him while he was working, and did nothing even if the work load was heavy. (Id. at 86‑ 88). Employee testified that although Mungaray was eventually transferred to Eagle River, Employee still feels the "after effects" of stress from Mungaray. (Id. at 90).
 Finally, Employee complained that he was not offered or given the same periodic training that other employees were afforded.


In his hearing testimony, Mungaray admitted the private line board job can be frustrating and that some employees work the board calmly while others get more excited. He also admitted Employee did more than he was asked to do, "almost [from] the day he started." Mungaray said he told Employee he did not need to do the extra work.


However, Mungaray also asserted there were slack times as well as busy times on the board, and he felt the boards were “manned" adequately. He denied provoking any incident with Employee. He feels he has a good working relationship with Employee and others. Mungaray also disputed Employee's assertion that suggestions were ignored. Mungaray claimed some of Employee's suggestions were in fact incorporated into the boards. He stated it is "dumb" not to listen to suggestions. Moreover, Mungaray testified that Employee had an excessive absentee rate for years. Although he began admonishing Employee in 1981 for this absenteeism, he felt Employer was very lenient with Employee.


Finally, Mungaray noted he no longer supervised Employee after April 1985 other than to substitute approximately two days every six weeks for the new official supervisor, Bob Muller. Mungaray further testified his work area from April 1985 until he transferred to Eagle River in July 1986 was totally removed from Employee's work area.


Employer alleges that Employee's work was merely a stage on which Employee could act out his anxiety problems. Employer further contends Employee has been subjected to significant physical, psychological, familial and economic stressors. in addition to the problems noted earlier, Employer points out that Employee went into Chapter VII bankruptcy near in time to his 1986 collapse on Employer's walkway. He also loaned his brother‑in‑law $5,000 which became a bad debt. Moreover, one of his daughters now suffers emotional difficulties stemming from Employee's and his wife's problems. Employer also points out Employee has experienced an adverse childhood. His biological mother was an alcoholic and prostitute. Employee also felt that his stepmother treated him like a "half‑breed."


In support of its defense, Employer relies primarily on the medical opinions of Stephen Raffle, M.D., a psychiatrist, and Jonathan Sperbeck, Ph.D., a clinical psychologist. Dr. Raffle spent between four and five hours interviewing Employee, and also reviewed Employee's medical records. Dr. Raffle then submitted a 36‑page medical report and testified at the hearing.


Dr. Raffle asserts that Employee suffers from unspecified anxiety disorder and mixed personality disorder with aspects of borderline personality disorder, passive‑aggressive personality disorder, and histrionic personality disorder. Moreover, he disagrees with Dr. Castile's assertion that Employee suffers from post‑traumatic stress disorder.


Dr. Raffle testified at hearing that these disorders were not caused by Employee's work for Employer, and that Employee's work did not cause him to become disabled. In his written report, Dr. Raffle discussed post‑traumatic stress disorder, employee's dreams (about his hands becoming cold), and the relationship between Employee's work and his anxiety problems:

I also do not believe he has had a posttraumatic stress disorder. In that regards, I am at variance with Dr. Castile. I do not believe that any one experience that he has had has been outside the range of normal human experience, and, furthermore, the onset of his symptoms do riot flow from any traumatic event at work, such as an explosion. The dreams he is having about the work place, thus, should not be viewed as posttraumatic dreams. The implications of this are considerable. In understanding the functioning of dreams most psychiatrists, and psychoanalysts, have learned to view dreams as having a manifest content and latent content. The manifest content is often an expression of events that occur during the day which reverberate with underlying conflicts unrelated to the day residue. in Mr. Bilbao's case, I believe that his dreams, particularly the content as described by Doctor Castile, give us a good understanding of how Mr. Bilbao is displacing his anxiety problems on to the work place. In this regard then, Mr. Bilbao is using the work place as a passive stage upon which to reenact his emotional conflicts. The problems that exist in Mr. Bilbao's life are those existing outside of the work place (I will discuss that further later). What he brings to the work place is a need to manifest his emotions in a relatively neutral atmosphere so that he does not have to confront his emotions directly. As I discussed above, Mr. Bilbao's childhood experience made him unable to directly confront conflict. He was taught at an early age that he was a "helpless, vulnerable, worthless half‑breed." This meant that he had to deal with conflict in a passive‑aggressive way. He does so by removing himself from the conflicted situation and displacing the conflict onto a more neutral situation. in his case the more neutral situation is the work place. He has conferred upon the work place the psychological trappings of his more conflicted home life, and childhood life. Various individuals become the bad stepmother, good father, neglectful wife, etc. The board that he must maintain during his shift is very much like his life. He has become overwhelmed by his life, and he has become overwhelmed by the symbol of his life: the board.

(Raffle October 7, 1987 report at 33‑34.) (Emphasis in original).


Dr. Raffle testified that Employee is not an accurate reciter of events; he needs to see himself as blameless, and he. perceives that all his problems are caused by other people. Dr. Raffle indicated that because of Employee's personality disorder, he becomes overwhelmed more easily "than the rest of us." However, the doctor asserted that these aggravations‑(becoming overwhelmed) are short term in nature.


Dr. Raffle also asserts that Employee missed an excessive number of work days between 1980 and 1986, The number of non‑vacation or holiday hours Employee missed were:

Year
Hours
1980
240

1981
284

1982
218

1983
225

1984
278

1985
378

1986
169

These hours include the categories "sick," "personal business" and “special" leave. Effective June 1, 1985 allowable leave in the personal business and/or special leave categories was reduced or eliminated in a new union contract.


Dr. Raffle stated in his report that during his examination Employee did not mention absenteeism at all until brought up by the doctor. (Raffle report at 2). Dr. Raffle testified that when allowable leave hours were reduced, Employee’s pre‑existing anxiety condition became maladaptive at the work place. The doctor asserts that before these leave rules changed, Employee could stay home when he experienced an anxiety spell.


Dr. Raffle testified that collectively, the non‑work .stressors are sufficient to explain Employee's complaints. Dr. Raffle went on to state that Employee is taking these other problems to the workplace. The doctor asserted again that Employee has a perceptual defect and cannot perceive actual work stress. Nevertheless, he admitted that if Employee's perception was accurate, the doctor might draw a different conclusion. Finally, Dr. Raffle asserted his examination and analysis of Employee was more complete and objective than that of Dr. Cassell. Dr. Raffle testified he was in a position, as an independent analyst, to get more information and consequently get a more accurate picture of Employee's problems. He asserted Dr. Cassell, as the treating psychiatrist, had to take Employees statements at face value in order to preserve the therapeutic doctor/patient alliance. Dr. Raffle emphasized he was not criticizing Dr. Cassell's approach; he stated he would do the same if he were the treating physician. (See Raffle report at 35).


Dr. Sperbeck agrees with Dr. Raffle that Employee suffers from a personality disorder which is "chronic and fairly severe" in nature. He also asserts he had a more comprehensive base of information to work with than did Dr. Cassell.
 Dr. Sperbeck testified that personality disorders are not caused by work but could be exacerbated by work. Dr. Sperbeck stated that after a decade of the "remarkable stressors" Employee suffered, any stressor could put him "over the edge”


Dr. Sperbeck also concluded Employee is an unreliable, inconsistent "historian" of work and non‑work problems. (Sperbeck September 17, 1987 report at 5) Regarding work stress, Dr. Sperbeck did not discount it entirely. However, he testified that if not for the non‑industrial factors in Employee's life, he could probably handle his job. The doctor also stated Employee could do his job if he was motivated. Dr. Sperbeck further testified that in most cases such as Employee’s, he encourages people to continue working. Dr. Sperbeck testified that Employee's job stressors "paled" in comparison to his non‑job stressors. However, he stated that if Employee was in reality a "victim of constant persecution and harassment by his supervisor," then the doctor would conclude Employee's work exacerbated his personality disorder to the point of conversion neurosis. (Sperbeck report at 9).

FINDINGS OF FACT AND CONCLUSIONS OF LAW

Our supreme court has recognized that a purely mental injury, such as that alleged by Employee is compensable tinder our workers' compensation laws. Brown v. Northwest Airlines, 444 P.2d 529, 533 (Alaska 1968). The court in Brown stated that a mental disability was compensable if a work‑related accident aggravated, accelerated or combined with a pre‑existing disease or infirmity to produce the disability. Id.

Subsequently in Fox v. Alascom, 718 P.2d 977, 978 (Alaska 1986), the court recognized that a mental disability due to non‑traumatic, gradual work‑related stress was compensable. In addition, the court in Fox determined that a mental injury claim "should be analyzed in the same way as any other claim for workers' compensation benefits." Id. at‑ 984. See also Wade v. Anchorage School District, 741 P.2d 634, 637 (Alaska 1987). Therefore, we must first determine the work‑relatedness of Employee's claim by applying the statutory presumption found in AS 23.30.120.


AS 23.30.120(a) provides in pertinent part: "in a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter."

In Burgess Construction Co. v. Smallwood, 623 P.2d 312, 316 (Alaska 1981) (Smallwood II), the Alaska Supreme Court held that the employee must establish a preliminary link between the injury and the employment. This rule applies to the original injury and continuing symptoms. See Rogers Electric Co. v. Kouba 603 P.2d 909, 911 (Alaska 1979). "[I)n claims 'based on highly technical medical considerations, medical evidence is of ten necessary in order to make that connection." Id. "Two factors determine whether expert medical evidence is necessary in a given case, the probative value of the available lay evidence and the complexity of medical facts involved." Veco Inc. v. Wolfer, 6 93 P.2d 865, 871 (Alaska 1985). To make a prima facie case the employee must show 1) that he has an injury and 2) that an employment event or exposure could have caused it. once the employee makes a prima facie case of work‑relatedness the presumption of compensability attaches and shifts the burden of production to the employer. Id. at 870.

To overcome the presumption of compensability, the employer must present substantial evidence the injury was not work‑related. Id. Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978). The Alaska Supreme Court ',has consistently defined 'substantial evidence' as 'such relevant evidence as a reasonable mind might accept as adequate to support a conclusions" Miller, 577 P.2d at 1046 (quoting Thornton v, Alaska Workmen's Compensation Board, 411 P.2d 209, 210 (Alaska 1966)). In Fireman's Fund American Insurance Cos. v. Gomes, 544 P.2d 1013, 1016 (Alaska 1976), the court explained two possible ways to overcome the presumption: 1) producing affirmative evidence the injury was not work‑related or 2) eliminating all reasonable possibilities the injury was work‑related. The same standards used to determine whether medical evidence is necessary to establish the preliminary link apply to determine whether medical evidence is necessary to overcome the presumption. Veco, 693 P.2d at 871. "Since the presumption shifts only the burden of production and not the burden of persuasion, the evidence tending to rebut the presumption should be examined by itself." Id. at 869. if the employer produces substantial evidence that the injury was not work‑related, the presumption drops out, and the employer must prove all the elements of his claim by a preponderance of the evidence. Id. at 870. "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of jurors that the asserted facts are probably true." Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964). In Brown, the supreme court stated: "[T]he question . . . whether the employment did so contribute to the final result is one of fact which is usually determined from medical testimony." Brown 444 P.2d 529, 532. See Wade, 741 P.2d 634, 640.


We first determine whether Employee has established a preliminary link between his private line board job and his anxiety reaction. Based on Dr. Castile's opinion that work was a significant factor in the stress Employee experienced (Castile Dep. at 29‑30), we find that the statutory presumption attaches to Employee's claim.


We next determine whether Employer presented substantial evidence that Employee's injury was not work‑related. Based on Dr. Raffle's hearing testimony that Employee's work for Employer did not cause him to become disabled, we find Employer has produced substantial affirmative evidence the injury was not work‑related. Employer has therefore rebutted the statutory presumption.


Our final task, then is to determine if Employee has proved all the elements of his claim by a preponderance of the evidence. We have reviewed all the evidence in the record, including the testimony of all witnesses at the hearing. we find the medical opinions of doctors Raffle, Castile, Sperbeck and Gerster especially pertinent in this complicated mental injury claim. Eased primarily on the doctors' testimony we must determine whether Employee's job "played an 'active role' in the development of the mental disability and did not 'merely provide a stage for the event."' Fox 718 P.2d at 984. See Wade 741 P.2d at 640.


Employee argues that the testimony of Dr. Sperbeck and Dr. Raffle is "at worst ambiguous" and should be construed in his favor. He argues that both doctors indicate Employee is an "eggshell" claimant who is easily overwhelmed. While we agree that Employee could be termed an "eggshell" claimant, we disagree with Employee's assertion that the opinions of Dr. Sperbeck and Dr. Raffle are ambiguous. Both doctors stated that their opinions might change if Employee's perception of work was accurate. However, both doctors contended that Employee's perception of the work environment was 'Faulty and self‑serving. Moreover, Dr. Sperbeck felt Employee could do his job if he was motivated, and Dr. Raffle specifically asserted that Employee's job was merely a passive stage for him to act out his emotional conflicts.


Employee also argues that Dr. Gerster and Dr. Castile "unconditionally believe Mr. Bilbao's work contributed to his disability." (Employee post‑hearing brief at 8). we disagree again. We find both Dr. Gerster and Dr. Castile equivocated somewhat on the work‑relatedness issue.
 Moreover, Dr. Gerster admitted he was an internist, and his primary task was to treat Employee's medical problems and refer him elsewhere for psychiatric care. Because of this, and because we believe psychiatrists and psychologists possess more expertise in mental injury matters, we discount Dr. Gerster's testimony. Furthermore, we agree with Dr. Raffle and Dr. Sperbeck that Dr. Castile did not have as much information available as they did in determining the work‑relatedness of Employee's claim. Therefore, we also discount Dr. Castile's testimony slightly. See Miller v. ITT Arctic Services, 577 P.2d 1044, 1048 (Alaska 1978).


Finally, we note Employee's claim was based primarily on unreasonable conduct toward him by Employer's supervisors, especially Reuben Mungaray. We find a preponderance of the evidence shows just the reverse: Employee was not harassed or picked on by Reuben Mungaray or other supervisors at Alascom. We find Mungaray's conduct was reasonable, and his actions and management style were not a substantial factor producing Employee's anxiety reaction. Furthermore, we find significant the fact Mungaray no longer formally supervised Employee after April 1985, and Mungaray transferred from the Anchorage office in July 1986.
 Based upon our review of all the evidence in the record, we find that Employee has failed to prove all the elements of his claim. Accordingly, we deny and dismiss his claim for benefits for the periods requested.

ORDER

Employee's application for TTD benefits, medical costs, interest, transportation and attorney's fees and costs is denied and dismissed.


Dated at Anchorage, Alaska, this 24th day of March 1988.

ALASKA WORKERS' COMPENSATION BOARD

/s/ Mark R. Torgerson
Mark R. Torgerson, Designated Chairman

/s/ Donald Scott
Donald Scott, Member

DISSENT

Dissent of member John Creed: I dissent in this case. Although I believe the evidence for and against a finding of work‑relatedness is very close, I find the evidence is slightly weighted in Employee's favor. I would therefore conclude Employee’s anxiety condition is work‑related.

/s/ John Creed
John Creed, Member

MRT/jc

If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 20 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.

APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it instituted it becomes final on the 31st day after it is filed.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Cruz D. Bilbao, employee/applicant; v. Alascom, employer; (self‑insured); Case No. 612937 dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 24th day of March, 1988.

Clerk

SNO

� Regarding discovery, Employer unintentionally provided a mistaken response to a discovery request by Employee.





� Employee described his wife as a "walking, talking vegetable." (Employee Dep. at 26�27).





� Employee testified in his deposition that in 1978, he remembers driving home from work swearing and screaming at the top of his lungs. (Id. at 64�65).





� Employee stated he took long walks and also took biofeedback classes during this time to try to relax. In earlier years, he tried hypnosis and transcendental meditation. (Id. at 20, 24).


� Except for the December 1984 visit noted above Dr. Gerster did not mention in his notes job problems as a source of stress until after Employee's collapse at work.





� Dr. Cassell's examination was done at Employee's request. See Richard Wagg's March 12, 1987 letter to Dr. Cassell.


� See also Cassell Dep. at 15�18.


� Dr. Cassell subsequently examined Employee after Employee was admitted to Charter North Hospital in Anchorage on June 9, 1987. Employee was admitted for anxiety attacks. At this time, Dr. Cassell diagnosed post�traumatic stress disorder. (Cassell June 19, 1987 Discharge Summary). Employee is not requesting benefits for this 1987 problem.





� Several current and former Alascom Employees testified on Employee's behalf at the hearing. They included Jim Gordon, Roy Brock, Sam Corwin and Bob Beers. Gordon, Brock and Corwin had worked on the private line board, and all three asserted it was stressful. Gordon and Corwin complained of poor training, management and supervision at Alascom. Gordon, Corwin and Brock had been supervised by Mungaray, and they testified they did not like his supervisory style.





� Leonard Jablonski, Employer's plant manager agreed with Mungaray that Employee's excessive absenteeism had been an "ongoing problem." Jablonski also asserted Employee was not being picked on, and that he was offered training. For example, Employee could have signed up for a two week training course in 1985 but did not do so.





� Leonard Jablonski asserted Mungaray was a good supervisor. Jablonski testified Mungaray was transferred to Eagle River, at that office's request, because of Mungaray's expertise.


� We cannot find in the record the specific contract reductions in these leave categories.





� Dr. Sperbeck performed a comprehensive battery of psychological tests on Employee on August 31, 1987 and September 16, 1987. The doctor administered the Minnesota Multiphasic Personality Inventory (MMPT), a Rorschach Ink Blot test, a Rotter Incomplete Sentences test, and a House Tree Person Test.





� Moreover, "[t]estimony that the job was inherently stressful and that [Employee) did not experience 'unusual' stress is not legally pertinent to the issue." Wade, 741 P.2d at 640.





� See pages four and five of this decision. Dr. Cassell’s opinion on work-relatedness appears to be based in part on Employee's perception of work instead of the reality of the work stress.





� As we stated on page one, Employee requested TTD benefits for two periods: June 9, 1986 to June 24, 19861 and July 24, 1986 to August 24, 1986. Mungaray was working 20 miles away from Employee during the three weeks preceding the second period of requested benefits.








