ALASKA WORKERS’ COMPENSATION BOARD
P.O. Box 1149 Juneau, Alaska 99802

JAMES CARTER,
)



)
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)
DECISION AND ORDER
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)
AWCB Case No. 504174



)
AWCB Decision No. 326382


v.
)



)
Filed with AWCB Anchorage

MUNICIPALITY OF ANCHORAGE,
)
March 31, 1988

ANCHORAGE TELEPHONE UTILITY,
)

(Self‑Insured),

)



)


Defendant.
)



)


We heard this claim on February 19, 1988 in Anchorage, Alaska. Employee requested continuing chiropractic benefits and payment for the cost and installation of a hot tub into Employee's homestead in Willow, Alaska. Employee was present and represented by attorney William Soule. Employer was represented by attorney Monica Jenicek. We left the record open for written closing arguments. The record closed on March 2, 1988 when we next met.

ISSUES
1. Should we authorize continued chiropractic treatment or care for Employee under AS 23.30.095?

2. Should we order Employer to pay for home hydrotherapy in the form of a $4,595 hot tub?

SUMMARY OF FACTS

Employee, who is 45 years old, sustained two work‑related back injuries and consequently received substantial workers' compensation benefits before settling his case by Compromise and Release in March 1987. Employee's first injury, a slip and fall on ice on November 18, 1983 led to low back surgery in early February 1984 for a small herniated disc.


Employee subsequently participated in a physical therapy program beginning in May 1984. This program was recommended by his treating physicians, George Von Wichman, M.D., and Robert Fu, M.D. on October 2, 1984 he was first treated by Edward Barrington, D.C., who put him on a program of exercise and spinal adjustments "to help him tone his back and correct abnormal spinal adjustments." (Barrington October 8, 1984 report).


Dr. Fu and Dr. Barrington released Employee to work effective December 1, 1984.
 Employee worked until February 28, 1985 when he sustained his second injury. This time, he felt left arm, neck and mid‑back pain when he slipped and caught himself over the door of a truck he was exiting. Dr. Barrington diagnosed "cervico brachial syndrome" and Dr. Fu diagnosed left upper extremity strain. Dr. Fu recommended ultra sound diathermy, massage and swimming three times a week for three weeks.


Employee also continued getting manipulated by Dr. Barrington. When he submitted his "physician's report" on August 1, 1985, Dr. Barrington noted that Employee's condition was unchanged from the last report. in a September 27, 1985 report the doctor stated Employee had "shown only limited improvement in his conditions since he has been under care, "and that Employee was being treated on an as-needed basis. During the ensuing year, Dr. Barrington continued to note essentially that Employee’s condition was unchanged. After examining Employee on November 29, 198S Dr. Barrington later concluded "we were not going to improve him beyond that point and recommended that he receive care as needed for his low back condition." (Barrington Dep. at 26; See also Barrington Dep. at 72).


During a September 22, 1986 visit by Employee, Dr. Barrington recommended in writing that Employee "utilize home whirlpool/hot bath treatments to help control back and leg pain and aid in stabilization of his spinal condition." Dr. Barrington treated Employee for the last time on March 30, 1987, In his deposition, Dr. Barrington testified that his prognosis as of this last manipulation was that Employee would "continue as he had. In other words, I expected him to have good and bad days, possibly a progressive [problem] with calf or leg cramping. He occasionally would report some bowel or bladder . . . difficulties. I would just expect those to continue." (Id. at 31).


Dr. Barrington also indicated since he had discontinue( corrective treatment in December 1985, further treatments would be performed for palliative relief. (Id. at 72). He explained that "the value of any palliative treatment for anybody is in their comfort and sense of well being." (Id. at 89). He went on the state that chiropractic "treatments are designed to alleviate stress in their back, which should alleviate stress in their minds." (Id. at 90).


Dr. Barrington was also asked which alternatives would he choose for treating Employee's condition. He testified he recommended that Employee lose weight. in addition, he stated:

Q. You did or didn't recommend that he lose some weight?

A. I have recommended he lose weight.

Q. Okay. if one were to prioritize therapeutic modalities in terms of losing weight, exercise program and the whirlpool treatments, what would be your ordering of those?

A. Order? I would have to put losing weight and exercise, I think together, as priority, I don't think that just losing weight would help him as much. Certainly it would help him. Exercise is extremely important for him. The whirlpool, I think is an occasional thing that would alleviate, possibly alleviate the cram‑ping that he gets in his legs.

(Id. at 69‑70).


Dr. Barrington was also questioned regarding his hot tub recommendation.

Q. Okay. Regarding your recommendation for home whirlpool, hot bath treatments, did Mr. Carter ask you for that recommendation?

A. I believe he did, yes.

Q. Do you recall that conversation?

A. Vaguely.

Q. What did he ask?

A. He--I believe he said that he had at some point the opportunity to use a hot tub/whirlpool. It might have been at the Teamsters Mall or at some facility. And he said it made him feel better. And would I recommend that he use such therapy at home. And I agreed with that that if it made him feel better. But I also cautioned him on the excessive use of heat in his--with his back.

Q. Okay. Do you consider those whirlpool treatments necessary to Mr. Carter's recovery or just possibly helpful?

A. I would have to say possibly helpful.

Q. Okay. And this again is based on Mr. Carter's report to you that in fact whirlpool treatments make him feel better?

A. That's correct,

(Id. at 67‑68).


However, Dr. Barrington also stated:

Q. Can you say more likely than not that [the hot tub] would be helpful for either the back or the legs or both?

A. I'm not sure if I understand the difference in your question.

Q. Well, there's a difference between possibly and probably. And what I'm asking is are you able to say that more likely than not, meaning, probably, would be helpful?

A. Probably would be better, yes.

Q. Okay. Would that be for the low back or for the legs or both?

A. We could say for both on that one.

(Id. at 79).


Dr. Barrington explained why he gave his hot tub recommendation:

A. I had used heat on Mr. Carter's back‑‑let me get my bearings here a little bit. We had tried a number of things, ultrasound, the mechanical therapy, some back stretching on a‑‑what's called a back swing. It's a little bit of back traction and heat. And he told me that he felt that heat treatments had kept the spasming down from his back. It didn't really‑‑at least I found that it helped us make a better adjustment with him in the office. With the particular techniques we had used heat didn't‑‑really wasn't that necessary for him But he reported that at home it relieves the cramping in his legs. Under usual circumstances I don't recommend a person to use heat excessively on their spinal condition. In his case I would, you know, bend that a little bit because his back is so broad and has such rigidity in the muscles that, you know, I would allow him to use heat on his back. But the cramping in his legs seemed to be the thing that the heat helped. And he reported that to me from being in hot tubs, hot baths. It's reasonable for me to understand that a large muscle group like a leg would be‑‑you know, the muscles are cramping the heat does help them to relax. But it's certainly not a curative process.

Q. Okay. Is heat something that's typically used in the chiropractic field to alleviate symptoms such as Mr. Carter was suffering from?

A. Sure it is, yes.

(Id. at  34‑35). He later added:

Certainly for a person with a bad back, if you will, I don't recommend sitting excessively in hot tubs. Five‑ten minutes is usually adequate. And a hot shower ‑ a five minute hot shower is a long shower.‑ But for the leg pain, I don't feel that a shower would probably be very effective for him. You just can't soak the leg that well in a shower. But you can aim the shower head onto the back pretty easily.

Q. So at least in terms of Mr. Carter's‑‑we'.re talking low back pain?

A. Yes, low back pain.

Q. You would agree that a hot tub would not be necessary for that?

A. Well, I think he would probably enjoy it. But I would only recommend him to be in there for five or ten minutes. If the sciatic nerve is inflamed in the lower back, which I feel has been most of his problem, heat will intend to inflame that further. So if he used excessive heat on his back, he's have to use ice packs afterwards to get that heat back out of there again.

(Id. at 35‑36).


Meanwhile, Employee and his wife moved to a 160‑acre homestead six miles north of Willow sometime between November 1985 and February 1986. They obtained the property through the State Land Disposal Program. A February 2, 1988 article in the Anchorage Daily News suggested Employee and his wife had done a considerable amount of work digging wells, building the house, and clearing the land, among other activities. At the hearing, Employee denied that he had done all of these tasks. He testified he generally hired out the work and merely supervised.


Employee testified at hearing that chiropractic treatment gives him pain relief. He stated that treatment is unnecessary when he sits around, but that "the need is there" (for the treatments) if he gets active. However, in his deposition he testified that driving vehicles and sitting seems to aggravate his condition "the most." (Employee November 18, 1987 Dep. at 45).


In April 1987, Employee switched chiropractors. He began getting treatments from David Larson, D.C., a Wasilla chiropractors Dr. Larson diagnosed parathesia, late effects of subluxation, chronic lumbosacral sprain, and chronic Qervicohrachial syndrome. in his deposition, he lumped these diagnoses into one condition: degenerative disc disease. (Larson Dep. at 76‑77) . Dr. Larson treated Employee three times in the last four days of April 1987, approximately three times per week in May 1987, and on an "as needed" basis thereafter. Employee's total monthly treatments after May 1987 to the years end ranged from one in June and September 1987 to six in November 1987.


Dr. Larson's May 13, 1987 report states he would provide palliative care thereafter as needed. In his deposition, Dr. Larson explained that chiropractic care allows Employee to maintain his life style with less pain and fewer limitations because it makes Employee "feel better." (Id. at 62). He asserted Employee will always need chiropractic care because he has a chronic condition which "becomes inflamed and irritated" on a variable basis. (Id. at 54, 88, 96). He went on to assert Employee would probably suffer more without chiropractic care:

Q. He would suffer more but he would be able to maintain, would he not, the level of activity which he is maintaining at his homestead at the current time?

A. Probably not as easily and not the same level I would think. Now, I'm speculating. Okay. We can speculate that his activity level would decrease, that he would become more unable to do things. This is in reference to the fact that he responds well to chiropractic care, and that he is able to do things that he wants to do when he's not in pain.

(Id. at 97).


Further, Dr. Larson was told that recent x‑rays done on Employee's back showed there were no significant changes from x‑rays done a few years ago. He was then asked what this indicated to him (if this was in fact the case):

A. Without review of the X‑rays. Strictly on the basis of verbal communication, if it fit all the parameters of ‑‑ I mean if it really is so, we could put the two X‑rays up together and say yes, he has not changed, then that would be significant to me in saying that what's been being done for Mr. Carter has been of benefit or has kept it from continuing to deteriorate.

Q. I mean after all--. . . .

A. I'm‑‑I'm speculating here, of course.

Q. Okay, after all, a degenerative condition you would expect to degenerate, wouldn't you, over a period of three years or two years?

A. We usually expect degeneration to be a progressive thing. As I stated before, I have seen cases that it didn't with care. I haven't‑‑I have never been able to observe cases that had no care. So‑‑

Q. You're talking about chiropractic care?

A. Right. Chiropractic care.

(Id. at 107‑108).


Dr. Larson was also asked whether hydrotherapy (a hot tub) could help Employee maintain his condition or keep it from deteriorating:

A. Okay. Now, we'll have to do some‑‑some speculation in that regard. We first of all don't know if Mr. Carter is for sure maintaining. okay. But if he is maintaining, then we should certainly continue the things that are allowing him to maintain. And, if hydrotherapy has been one of the regimes that allows him to feel better, then we definitely should use that.

(Id. at 115).

However, Dr. Larson later admitted there are no clinical findings indicating Employee's condition has halted or reversed. (Id. at 141).
 Dr. Larson also testified:

Q. Hydro‑ther‑ ‑‑ Mr. Carter can, can he not, live a‑‑now, what‑‑what should I say‑‑a hot tub is not ‑‑on Mr. Carter's homestead is not required to help him live an optimally pain‑free life is it?

A. Not required to live an optimally pain‑free life. That requires a significant amount of speculation. I personally don't know for sure that the hot tub would definitely help him; statistics say that it would. I don't know how to speculate on that to say yes or no. You stumped me. It would certainly be beneficial, I think.

Q. But you can't even say that it would definitely help Mr. Carter?

A. No. 1‑‑the‑‑the statistics say it would.

(Id. at 80‑81).


Dr. Larson then estimated the probability of heat helping or benefiting Employee is 80 to 90 percent, "or even greater." (Id). He testified that "deep hydrotherapy massage" like a hot tub is a modality that has traditionally been used, "particularly with deep‑‑deep degenerative joint disease." (Id, at 82). He also testified he does not have a whirlpool bath at his facility but used hot packs. (Id. at 82‑83).


Dr. Larson also testified in making his recommendations, he was "basically following up" on Dr. Barrington's recommendation. He then testified;

A. And, it's‑‑it's pretty well documented that in a degenerative condition, whether it be a‑‑a disk or a elbow or a knee, that hydrotherapy is usually a beneficial thing as far as increasing circulation and reducing congestion and‑‑and that type of thing. And, so what I was doing there was basically following up on a prior recommendation from Dr. Barrington's office.


On May 22, 1987 Becky McLoud, a claims representative for Employer's adjuster wrote Employee and stated Employer would authorize only one monthly chiropractic treatment for the next 12 months, and no treatments thereafter. In addition, Employer sent Employee to J. Michael James, M.D. who specializes in rehabilitation medicine. Dr. James examined Employee on December 16, 1987 and concluded that neither further chiropractic manipulations nor a hot tub were warranted. In his December 16, 1987 evaluation letter, Dr. James stated in part:


RECOMMENDATIONS:

1) I can see no reason for this gentleman to continue with chiropractic manipulation as an ongoing mode of therapy. Its benefit should have been achieved long ago and discontinued as with any other physical modality we might use . . . .

2) A hot tub would be a very delightful thing to have. However, I do not feel that it would add anything to this gentleman's care or treatment. In general, this gentleman needs to begin a regular exercise program which can be well outlined for him by any physical therapist to enhance neck as well as back mobility, strength and endurance. if a person elects to live in the Willow area in that specific lifestyle then I'm sure a hot shower would be adequate for delivery of heat and probably the safest mechanism to do so. Lastly, in the treatment of any individual with long term pain it is in the patient I s best interest that he develop self‑treatment modes to control his symptoms and pain including over‑the‑counter drugs, exercise and increasing activity levels. Once the patient has plateaued clinically I am philosophically against the continued frequent involvement of physicians, therapists or chiropractors as this merely increases dependency roles and produces depression.


In his deposition, Dr. James reiterated that further chiropractic care is unreasonable, unnecessary, and a waste of time and money. (James Dep. at 12, 26). He indicated that if Employee was going to spend the gasoline to drive to the chiropractor, he should instead go swimming. (Id. at 14). Alternatively, Employee should get on a home exercise program. (Id).


Dr. James asserted that over‑the‑counter drugs are preferable to manipulative treatment. (Id. at 45). However, he emphasized the "best thing [Employee] could do is exercise and get skinny." (Id. at 46).The doctor testified swimming would he the best exercise.


Dr. James also reiterated that hydrotherapy, although a “delightful thing," is not therapeutically required for Employee. (Id. at 5, 14‑15). He stated all Employee needs when his back bothers him is a hot shower. (Id.). He also stated he had "not seen anybody in a long time treat a back in a whirlpool,” (Id. a t 50). He explained that when someone sits in a hot whirlpool, there is a "diffused" increase in blood flow in the body, and this causes an increase in the body's core temperature which is "not necessarily healthy.” (Id. at 51). Dr. James stated he has "never prescribed a hot tub for anybody in 14 years." (Id.).


Finally, Dr. James discussed the lack of change in Employee's x‑rays and the effects of chiropractic care on Employee's back:

A. . . . graying this thing. I don't think there's any‑‑there is no body of evidence which supports Doctor Larson's contention that chiropractic care halts or reverses degenerative disc disease. Now, all these‑‑I told you about‑‑ that once this has occurred—for example, someone has surgery. By the fact that he had the surgery and they dissected and removed part of the disc material, the disc space settles. And‑‑narrowing of the disc space. And the‑‑the concurrent change which occurs as a result of biomechancial‑‑change of biomechancial stresses on that‑‑on that joint. Now, for a period of time after that you're not going to see any change. I don't care if the person is operated and nobody ever sees him again, or he is shaked and baked and massaged 'till he's purple. There's going to be a period of time when there is really no change. Now for him to say that lack of change is due to his chiropractic manipulations really is‑‑that's not reasonable.

Q. Okay. I under‑

A. That doesn't follow what we see in everybody else that hasn't had the benefit of this [chiropractic] care.

(James Dep. at 38‑39).


Dr. James then asserted employee was trying to "hook" him into admitting that chiropractic care could prevent degenerative changes. (Id. at 41). He was then asked:

Q. I'm ‑‑ I'm not asking you to say that you agree with‑another doctor. All I'm asking you is to say

A. No, it's not a point of agreement with another doctor. It's the point of ‑‑ of someone making a statement which has no scientific basis and I'm ‑and he's ‑‑ and it's being held up as fact. And that's not true. There's no facts to support that.

Q. Well, let me ‑‑ let me ask you something that I think will allow us to go on to another subject area here. All I'm simply saying is apart from whether you agree with whatever conclusions that are arrived at because of this, the fact that there was no change itself, it's not contradictory to the fact that some other process, whether it be physical therapy, chiropractic, or eating fruit pills, has benefited this individual?

A. I don't think that there‑‑you can‑‑you're trying to say because it stabilized, something out there in‑‑some good vapors out there prevented it from happening. And that's not true. The‑‑the fact is it is the thing people don't change for a period of time, and that happens to everyone. So to‑‑with rare exception. It's the exception rather than the rule for someone to have this progressive advancing degenerative change. So to‑‑for you to say that‑‑that there is something out there that prevented it,    that's  not neces‑    ‑‑that's not

reasonable. Your conclusion is not reasonable.

(Id. at 41‑42).

FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.095(a) requires employers to pay for the treatment necessitated by the nature of injury or the process of ‑recovery up to two years after the injury date. After the two years we may authorize treatment necessary for the process of recovery. "If the treatment is necessary to prevent the deterioration of the patient's condition and allow his continuing employment, it is compensable within the meaning of the statute." Wild v. Cook Inlet Pipeline, No. 3AN‑80‑8083 (Alaska Super. Ct. Jan. 17, 1983); See accord Dorman v. State, No. 3AN‑83‑551 at 9 (Alaska Super. Ct. February 22, 1984).


We have also concluded that treatment must be reasonable and necessary to be payable under subsection 95(a). See Weinberger v. Matanuska ‑ Susitna School District, AWCB No. 81‑ 0201 (July 15, 1981), aff’d 3AN‑81‑5623 (Alaska Super. Ct. June 30, 1982), aff’d Ireland Chiropractic Clinic v. Matanuska ‑ Susitna School District, memorandum opinion and judgment, Op. No. 7033 (Alaska June 1, 1983). Employee has the burden of proving the need for the treatment by a preponderance of the evidence. See Tamagni v. Alaska National Bank of the North, AWCB No. 86‑0009 at 5 (January 14, 1986), Keyes v. Reeve Aleutian Airways, AWCB No. 85‑0312 at 12‑13 and n.5 (November 8, 1985).


We must first determine whether continued chiropractic treatments are required for the process of recovery of Employee's degenerative disc disease. Dr. Larson claims Employee's back condition will always require chiropractic manipulations on an as needed basis. Dr. James contends chiropractic care is no longer necessary or reasonable. Dr. Barrington, although admitting he could not improve Employee's condition after November 1985, recommended Employee get palliative, as needed treatments. Because the opinions of the chiropractors and the medical doctor conflict, we must weigh the options.


After carefully reviewing the physicians' deposition and medical documents, we place greater weight on Dr. James' opinion. The evidence reflects Dr. James’ opinion that any chiropractic benefit, that might have been achieved, occurred long ago. Employee has now received chiropractic treatments for well over three years, and as Dr. Barrington indicated beginning as early as August 1985, Employee's condition has remained unchanged. In other words, there is no objective evidence that chiropractic manipulations have furthered the process of recovery of Employee's degenerative joint disease for quite some time.


Employee argues that each chiropractic treatment should be deemed as effecting a recovery because "recovery" denotes relief from each individual attack. He cites a 1950 Florida case for legal support, See DiGiorgio Fruit Corp. v. Pittman, 49 So. 2d 600, 603 (Fla. 1950). We disagree with this assertion. If symptomatic relief from each "attack" of back pain was considered a “recovery,” unlimited chiropractic benefits would result, and the necessity and reasonableness of chiropractic or any medical care would not be subject to dispute. Moreover, Employee's argument ignores the term "process," in our statute. Process means a "course of time" or a "continuing development involving many changes." (Webster's New World Dictionary, 2d Edition). "Process of recovery" therefore signifys a long term improvement. In this case, Employee could go to the chiropractor, get temporary relief, and continue to ignore all the doctors' recommendations to lose weight and exercise. In particular, all three doctors (Barrington, Larson and James) agree that an exercise program would benefit Employee. By relying on the temporary relief of chiropractic care, Employee is able to avoid a permanent, consistent exercise program that could truly aid the process of his recovery.


Moreover, we find Dr. Larson's testimony, by his own admission, speculative to a substantial degree. Although he claimed Employee would always need chiropractic care, he speculated on whether Employee's condition would deteriorate without the care.


Furthermore, we disagree with Dr. Larson's speculation that chiropractic treatments have prevented Employee's condition from degenerating. The suggestion that as needed, sporadic chiropractic manipulations can prevent the deterioration of degenerative disc disease is unproven. We agree with Dr. James' description of disc degeneration, and with, his conclusion that it is unreasonable to suggest that chiropractic care caused the lack of change.


For these reasons, we conclude that chiropractic care is no longer reasonable and necessary to the process of Employee's recovery. Employee's request for continuing chiropractic benefits is denied and dismissed.

II. Hydrotherapy


Employee also requests that Employer purchase and install on his homestead a "Watkins Hot Springs Indoor‑Outdoor Spa," i.e., a hot tub for hydrotherapy. This hot tub was originally recommended by Dr. Barrington at Employee's suggestion. Dr. Barrington testified it was primarily for Employee's leg cramps. Moreover, Dr. Barrington pointed out that excessive heat could inflame Employee's sciatic nerve. We also note that neither Dr. Barrington nor Dr. Larson recommended hydrotherapy as a vital part of their treatment regimes during the times they treated Employee. In any event, we rely on Dr. James opinion that the hot tub would not add anything to Employee's process of recovery. His request for a home hot tub is denied and dismissed.

ORDER

1. Employee's request for continuing chiropractic benefits is denied and dismissed.


2. Employee's request for a home hot tub is denied and dismissed,


Dated at Anchorage, Alaska, this 31st day of March 1988.

ALASKA WORKERS' COMPENSATION BOARD

/s/ Mark R. Torgerson
Mark R. Torgerson, Designated Chairman

/s/ Robert Anders
Robert G. Anders, Member

/s/ TJ Thrasher
T.J. Thrasher, Member

MRT/jpc

If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 20 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.

APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and order in the matter of James Carter, employee/applicant; v. Municipality of Anchorage, employer, (self‑insured); Case No. 504174; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 31st day of March 1988.

Clerk

SNO
� Surgery was performed by George Von Wichman, M.D. Soon after the surgery, Dr. Von Wichman recommended Employee get away "from ice and snow" to a place where he could be more physically active especially to swim. (Von Wichman February 10, 1984 report).





� Physicians treating Employee have noted, from the outset, his overweight condition. When Dr. Fu released Employee in December 1984, he recommended Employee continue in a weight loss program and continue in physical therapy. Dr. Barrington's records show Employee is 5 feet 11 inches tall and weighted 246 pounds on December 4, 1984. Dr. Barrington noted that weight loss should help stabilize Employee's back condition, At hearing, Employee testified he weighs 238 pounds.





� Dr. Larson also admitted it is highly unusual to see disc disease halt or reverse. (Larson Dep. at 143).





