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Employee's claim for temporary partial disability benefits and a gross weekly earnings determination was heard at Anchorage, Alaska on February 3, 1988. Employee was present and represented by attorney Tim McMillan. Defendants were represented by attorney Gary Gantz. on February 28, 1988, we issued a decision and order in which we denied Employee's request for a gross weekly earnings increase. we found his disability was the result of his 1984 and 1985 injuries, not the result of an incident he alleged occurred in 1986. We directed Employee to submit to isometric testing. We retained jurisdiction to decide Employee's claim for temporary partial disability (TPD) benefits. Hollingsworth v. Sears Roebuck & Company, AWCB Decision No. 88‑0034 (February 28, 1988).


Employee completed the isometric testing by Kurt Merkel, M.D., and we received the report March 14, 1988. The parties were notified that we would decide the TPD claim on the evidence and arguments of record unless an opportunity to cross‑examine Dr. Merkel was requested. No request was received. The record closed again on March 30, 1988.

ISSUE
Is Employee entitled to temporary partial disability benefits?


A. Is Employee's presently suitably gainfully employed?


B. We employee’s actual earnings fairly represent his wage‑earning capacity?

SUMMARY OF THE EVIDENCE

In our previous decision we summarized Employee's medical and work history. We restate the relevant portions of that decision and add the new information. Employee, who is 32 years old, suffered several back injuries and bilateral carpal tunnel syndromes during his ten years of employment for Employer Until December 1986 he was working as a truck driver and warehouseman. In the three years before his transfer to the automotive sales department Employee's gross earnings were about $33,000.00 in 1984, $38,000 in 1985 and $34,500.00 in 1986.


On December 2, 1986 J.V. Herd of Sears wrote to Employee regarding Employee's doctor's recommendation that Employee change jobs. Employee was offered a job as a salesman in the automotive department. He received both an hourly rate of pay of $6.50 plus commissions which varied depending on the amount of sales. After being transferred to the salesman's position, his taxable gross income in 1987 was about $27,000.00 according to Employee's hearing testimony. Doug Fyfe, one of Employee's supervisors, testified that Employee's actual income from Sears in 1987 was about $39,000,00. The actual income was greater because Employee received benefits from Sears' "gratuity program" which is available to disabled workers as well as workers' compensation benefits. The gratuity program paid about $6,500.00, and he received about $5,500.00 in workers' compensation benefits.


About the time of Employee's transfer to automotive sales, Employee consulted Harry Reese, M.D. Employee told Dr. Reese about the change in jobs. Dr. Reese mentioned that Employee might have difficulty with his back if he had to stand for eight hours per day. (Reese December 2, 1986 Chart Note).


On December 15, 1986 Employee returned to Dr. Reese with complaints of back pain from standing. Dr. Reese recommended that he not stand for more than two hours at a time. He recommended that Employee be allowed to sit for varying rest periods as well as lean against objects. If he was allowed this freedom, Dr. Reese thought he could work eight hours per day. (Reese December 15, 1986 Chart Note).


On February 10, 1987 Employee was examined by Michael Newman, M.D. His chart notes of that visit state in part:

In reviewing [the two CAT scans] I agree with [Dr. Reese's] minimal degenerative changes assessment. I spent quite some time talking to him today about his symptoms which are clearly exacerbated by anxiety and compensation neurosis. . . . He is also scheduled to see Dr. Enter this afternoon and he is considering a rehabilitation program at the back school. . . . He has had a lot conventional and unconventional conservative treatment, without any relief and I think the approach that has been proposed of combined psychological and physical therapy rehabilitation program is probably the most appropriate for him.


Employee also consulted James Garrity, D.O., in February and March 1987. Dr. Garrity gave Employee excuses from work for February 17, 1987 through March 10, 1987.


On April 8, 1987 Employee was examined by J. Michael James, M.D. According to Dr. James' April 8, 1987 report Employee had been in a back treatment program for about one month at that time. He was working half‑time and attending the program half‑time. According to Dr. James there were no clear objective findings. He believes Employee has not sustained a permanent impairment to his back as a result of his back injuries.


On May 28, 1987 Dr. Garrity released Employee to return to work full‑time, but he was not to lift over 20 pounds. (Garrity Dep. p. 51).


On July 9, 1987 Employee completed the back treatment program at Alaska Treatment Center. In the Discharge Summary of July 9, 1987, the physical therapist reported that Employee was capable of performing "light‑duty" work. She recommended that he be able to pace himself in standing and walking as prolonged standing of more than 30 minutes caused complaints of increased pain. She also recommended that a hand truck be used to transport customers' purchases. The therapist also recommended that Employee continue his exercises on a daily basis at home.


In September 1987 Employee was referred by Dr. Garrity to Shawn Hadley, M.D. Dr. Hadley believed Employee had chronic cervical and lumbar strain, but also thought there were "multiple secondary gain issues and some unresolved issues about [his] employment." (Hadley October 5, 1987 letter).


On November 16, 1987 Employee returned to Dr. James for computerized testing of the lumbosacral range of motion and strength in flexion/extension, lateral bending and rotation According to Dr. James, the test results showed a moderate degree of symptom magnification. Based on the testing, Dr. James' believes Employee can lift up to 65 pounds occasionally and 36 pounds frequently.


In his November 3, 1987 deposition, Employee testified that in the last six months he has been doing his home exercises every day, but had not done any swimming. (Hollingsworth Dep. p. 132).


On November 20, 1987 Employee returned to the Alaska Treatment Center for a review and assistance with his home exercises. The therapist noted a decrease in Employee's flexibility and a loss of strength in his trunk and legs as compared to his last  examination on May 22, 1987. The therapist recommended weekly rechecks, an upgrade of his home exercise program and that he swim at a high school pool three times per week for the next four to six weeks.


Employee testified at the hearing that he has done some swimming since that time but he has not noticed any change in his pain level nor his tolerance for standing.


Employee was reevaluated by Dr. Hadley on January 4, 1988. Dr. Hadley indicated in her January 4, 1988 report that she believes Employee should still not lift more than 20 pounds. She clarified this in her January 5, 1988 deposition by saying he could lift 20 pounds frequently. She testified that if Employee's job did not require lifting over 20 pounds, she believes Employee is capable of working 40 hours per week, 50 weeks per year, (Hadley Dep. p. 5). Dr, Hadley testified that if  Employee were motivated to condition his back through physical therapy and swimming, he could possibly double the amount of weight he could lift frequently. (Hadley Dep. P. 9). Dr. Hadley also testified that Employee is medically stable in the sense that she would not expect him to get worse. (Id. at 16). She rated the permanent impairment of his back injury at four percent. (Hadley Dep. pp. 16 ‑ 17).


Dr. Garrity agreed with Dr. Hadley's opinion that Employee could work 40 hours per week, 50 weeks per year as a salesperson as long as he does not lift over 20 pounds. Based on what Employee has told him and what he has seen as a  customer, Dr. Garrity believes the job requires more than that. (Garrity Dep. pp. 30‑32).


Substantial time was spent testifying about the modifications Sears made in the automotive sales position to enable Employee to avoid lifting. Several witnesses testified that Employee could punch a code in the computer when he ran up a sale so employees in the back dock area could pull the purchased item. The customer could drive to the loading dock and pick up the item. A hand cart was available for Employee to use in moving stock that was purchased. Employee was told both orally and in writing to call on other employees for assistance. Employee testified that the circumstances of the job made these arrangements impractical in some instances.


Sears also made arrangements for Employee to take breaks and sit down. There is an Employee lounge available. There is a sofa near the automotive department where Employee could sit down periodically to relieve back pain.


Employee testified that the circumstances of the job made these arrangements impractical. He testified other employees ridiculed him and made negative comments on his requests for assistance. Although he admitted that Fyfe had told him to report such incidents to him, Employee did not do this because he thought it would affect his work‑relationships with co‑employees.


In May, 1987 Michael Read, a vocational rehabilitation counselor, did a job analysis of Employees job duties as a salesman in the automotive department. Although the report is nine pages long, it does not draw any conclusions about the appropriateness of Employee working as a salesman. Employee disagreed with some of the evaluation in terms of lifting requirements and standing requirements. (Head's May 21, 1987 report).


At the hearing Head testified he interviewed Employee on October 23, 1987. He also had Employee take some tests to determine his interests and abilities. These tests indicate Employee has the interest and ability to succeed in sales work if he applies himself.


Head reviewed the job duties again and weighed the items Employee must lift. The only job duty which had not been modified to fit within the limitations imposed by Drs. Garrity and Hadley was lifting cases of oil, which weigh 25 pounds, and which are stocked at different heights up to waist height. This makes the stress on the body vary depending upon the body's position while lifting. Head recommended isometric testing to determine if Employee is able to lift the cases of oil in their different positions. The equipment to perform the test is not available in Anchorage. Employee would have to travel to Fairbanks to have the test done by Dr. Merkel. Employee refused to take the testing when requested by Read. In our previous decision, we ordered Employee to take the isometric testing.


Dr. Merkel's March 8, 1988 report from the isometric testing indicates that it would be safe for Employee to do a floor lift of an item that weighed up to 45 pounds, and he should be able to do this type of lift 10 times per hour. A floor lift involves picking up objects that are small enough to get between the legs, and therefore uses the legs to assist in the lift.


According to Dr. Merkel's testing, Employee can safely perform a back lift (a position in which the legs are straight and the back is used primarily to do the lifting) of up to 47.2 pounds frequently. This mean 10 lifts every hour in an eight hour day. For an arm lift, which means holding a box at waist height and setting it down, Employee can lift up to 39.3 pounds, ten Pines per hour in an ‑eight hour day.


In the pull‑in position, which is similar to pulling objects from a truck, Employee can safely lift 22 pounds, ten times per hour in an eight hour day. Dr. Merkel reported in the "lift out" position, which is like removing objects from a car's trunk, Employee should not lift over 15.7 pounds while in this position. Dr. Merkel noted that "75% of the population of Mr. Hollingsworth's stature and age would be expected to lift approximately 15 pounds in this position."


Dr. Merkel diagnosed Employee's condition as lumbosacral strain with reflex myofascitis. Dr. Merkel summarized his findings by stating: "It would be my feeling that this man utilizing proper lifting mechanics could lift approximately 85 pounds on an occasional basis, and 35 pounds on a frequent basis."


Sears presented evidence that Employee's absence from work has increased since he began working in the automotive department. In 1984 he missed 13 days of work, in 1985 he missed 10 days of work in 1986 he missed 38 days of work before his transfer to sales and in 1987 he missed 76.8 days of work. To February 1988, he had missed one‑half day of work.


Between March 21, 1987 and June 28, 1987 Employee missed three days per week, each and every week. (Defendants' Exhibit 2), Some of the time lost from work during this period was due to his participation in the back treatment program at the Alaska Treatment Center. He worked part‑time and attended the program part‑time. He apparently participated on a part‑time basis between April 13, 1987 and May 11, 1987. He also attended some weight lifting classes in June, 1987. (Alaska Treatment Center Discharge Summary July 9, 1987). This participation in the back treatment program caused him to miss nine days of work. The net result would be 67 days missed for other reasons.


Not including the time spent at the back treatment program, his absence from work in 1986 before his transfer to sales increased by 280% over the number of days missed in 1985, and the number of days missed in 1987 was a 75% increase over the number of days missed in 1986.


Employer also argued that Employee was not selling as much as other employees in the automotive department. Employee's average hourly sales is $183.00. Three other employee's average between $256.00 and $308.00 per hour. The sales goal for the department is $246.00 per hour. No information was provided about the length of time the other employees have been salespeople, their medical conditions, or the hours of the day they worked compared to the hours Employee worked. Fyfe acknowledged that for part of the time Employee has been a salesman that another sales person prepared the work schedule. Potentially, employee might not have been assigned to work during the prime sales hours. This was remedied by having a person who is not in automotive sales prepare the work schedule.


Sears also presented Exhibit "O" comparing Employee's sales with the sales of a person in the furniture department who had previously worked for Sears as a truck driver. The co‑worker's sales are much higher than Employee's sales. Fyfe acknowledged that the other employee might have had prior sales experience.


The chart does show a trend to increased sales by the furniture sales person the longer lie remained in the job, while Employee's sales record remained relatively constant since he began (with the exception of month 9 and month 12). Head testified that Employee's sales record does not demonstrate the normal curve that accompanies a person who progresses in sales as his experience increases.

FINDINGS OF FACTS AND CONCLUSIONS OF LAW
II. IS EMPLOYEE ENTITLED TO TEMPORARY DISABILITY BENEFITS?


A. IS EMPLOYEE PRESENTLY SUITABLY GAINFULLY EMPLOYED?


AS 23.30.041 provides in pertinent part:

(d) A full evaluation by a qualified rehabilitation professional shall include a determination whether a rehabilitation plan is necessary and shall include the following specific determinations:

(1) whether the rehabilitation plan will enable the employee to return to suitable gainful employment;

(2) whether the employee can return to suitable gainful employment without the rehabilitation plan.

(e) A rehabilitation plan may consist of any of the following; however, if the employee can be restored to suitable gainful employment with rehabilitation plans of higher preference, then a rehabilitation plan of lower preference need not be offered by the employer. The order of preference for rehabilitation plans is

(1) prosthetic devices and training that enables work at the same or similar occupation as at the time of injury;

(2) work site modification and vocational training for the same or similar occupation;

(3) on‑the‑job training for a new occupation;

(4) vocational training for a new occupation;

(5) academic training

. . . .

(i) For purposes of this section, an employee is restored to suitable gainful employment if the employee can return to (1) work a the same or similar occupation with the same employer or an employer in the same industry as the employer at the time of injury; (2) an occupation using essentially the same skills as the job at the time of injury but in a different industry; (3) an occupation using different skills but using the employee's academic achievement level at the time of injury; or (4) an occupation requiring an academic achievement level that is different from that attained at the time of injury. An employee shall be returned to suitable gainful employment in the order indicated in (1) ‑ (4) of this subsection.


Suitable gainful employment is defined in AS 23.30.265(29) as

employment that is reasonably attainable in light of an individual's age, education, previous occupation, and injury, and that offers an opportunity to restore the individual as soon as practical to a remunerative occupation and as nearly as possible to the individual's gross weekly earnings as determined at the time of injury.


Based on the testimony of Employee, Fyfe and Head, we find Employer has done a good job of modifying the work‑site and providing on‑the‑job training to equip Employee to work for the same employer using skills from his job at the time of injury. The sales job also requires acquiring new skills, but it still uses his same academic achievement level at the time of injury. We find this job is consistent with the order of priorities in section 41. Considering the number of employers who refuse to rehire injured workers and the fact that in this economy there is a very limited labor market for people without injuries, we believe Employer should be complimented for its efforts in this case.


Head testified that testing indicates sales work is appropriate for Employee as he has the aptitude and ability to succeed, We find the sales job offers the opportunity for Employee to meet or exceed his gross weekly earnings at the time of injury. This job offers a base hourly salary plus commissions from sales. It is not the typical "sales" job in which the person must make cold calls and find customers. This job brings prospective customers to Employee. If the job did not have these features we might reach a different conclusion as we question the appropriateness of taking an injured worker who was previously a salaried employee and placing him in a typical commissioned sales position.


Head found Employee's sales job, after modification, was suitable with the possible exception of Employee's ability to lift cases of oil weighing 25 pounds and stacked at varying heights to waist level. While Dr. James believed Employee could lift up to 35 pounds frequently, Dr. Hadley and Dr. Garrity believed he should lift up to only 20 pounds frequently. We now have the results of Dr. Merkel's isometric testing. He indicates Employee can lift up to 85 pounds on occasion and 35 pounds frequently.


We find Employee lifts the 25 pound cases of oil only infrequently. If Employee's recall of the number of cases of oil sold by him is accurate
, he sold 25 cases of oil in one particular week. This would be an average of five cases per day. Even if he sold all of them in one day, it would not come within the range of frequency as defined by Dr. Merkel which is ten lifts per hour, eight hours per day.


We also note that employees lifting of cases of oil does not require the use of the "lift out" position, for which he should not exceed lifting 15 pounds on a frequent basis. The way in which the cases are stacked on the floor does not require the use of the "lift out" position. Furthermore, by using the system established by Employer, a customer's purchases can be picked up at the loading dock. The employees working at the loading dock would place the purchases in the customer's vehicle.


Given the order of priorities in AS 23.30.041, the definition of suitable gainful employment in AS 23.30.265(28), and the evidence presented, we find the job Employer has made available is suitable gainful employment. Of course, it is suitable due to the modifications. If' Employee is to continue in this position, we assume Employer will continue the modifications, and take all reasonable precautions to protect Employee's back from injury

B. DO EMPLOYEE'S ACTUAL WAGES FAIRLY REFLECT HIS WAGE‑EARNING CAPACITY?


AS 23.30.200 provides:

In case of temporary partial disability resulting in decrease of earning capacity the compensation shall be 80 percent of the difference between the injured employee's spendable weekly wage before the injury and the wage earning capacity of the employee after the injury in the same or another employment, to be paid during the continuance of the disability, but not to be paid for more than five years.


The Alaska Workers' Compensation Act does not define the phrase "temporary partial disability," The term disability is defined in AS 23.30.265(10) as the "incapacity because of injury to earn the wages which the employee was receiving at the time of injury in the same or any other employment."


In determining wage‑earning capacity, AS 23.30.210 provides:

In a case of partial disability under AS 23.30.190(a)(20) or 23.30.200 the wage‑earning capacity of an injured employee is determined by his actual earnings if the actual earnings fairly and reasonably represent his wage‑earning capacity. If the employee has no actual earnings or his earnings do not fairly and reasonably represent his wage‑earning capacity, the board, may in the interest of justice, fix the wage earning capacity which is reasonable having due regard to the nature of his injury, the degree of physical impairment, his usual employment, and any other factors or circumstances in the case which may affect his capacity to earn wages in his disabled condition, including the effect of disability as it may naturally extend into the future.


An employee's actual post‑injury earnings are presumed to fairly and reasonably represent his wage‑earning capacity absent evidence that post‑injury earnings are an unreliable basis for estimating capacity. Hewing v. Peter Kiewit and Sons, 586 P.2d 182, 186 (Alaska 1978) (citing 2 A. Larson, The law of Workmen's Compensation, Section 57.21 at 10.39 to 10.40 (1976)). It is not necessary to precisely compute an employee's lost earning capacity, but rather to fairly represent lost earning capacity. Bailey. 713 P.2d at 256.


Our Supreme Court has repeatedly emphasized that disability compensation in Alaska is a function of lost earning capacity:

The concept of disability compensation rests on the premise that the primary consideration is not medical impairment as such, but rather loss of earning capacity related to that impairment. An award for compensation must be supported by a finding that the claimant suffered a compensable disability, or more precisely, a decrease in earning capacity due to a work‑connected injury or illness.

Vetter v. Alaska Workmen's Compensation Board., 524 P‑2d 264, 266 (Alaska 1974). See also Bailey v. Litwin Corporation, 713 P.2d 249, 253 (Alaska 1986).


Defendants contend Employee's actual wages do not fairly and reasonably reflect his wage‑earning capacity for several reasons. Defendants contend Employee has been unreasonably absent from work for medical treatment or other reasons. Defendants also argue Employee has not been motivated to sell when he is at work.


Based on the medical reports we find Employee was in a back conditioning program from April to mid‑June, 1987. For that period of time, we find it is reasonable that he would be unable to work full‑time. Given his medical condition at that time, it is also possible that he would not be performing up to full capacity while on the job. In mid‑June Employee took a vacation.


Up to this period of time, we find there is insufficient evidence to rebut the presumption that Employee's actual spendable earnings represent his wage‑earning capacity. Accordingly, Employee's TPD benefits are to be computed using his post‑injury spendable weekly wage compared to his pre‑injury spendable weekly wage.


After completion of the back conditioning program, Employee missed no time from work in July, he missed two days in August, none in September, eight and one‑half days in October, two and one‑half days November, almost eight days in December, and one half day in January, Defendant's Exhibit 2). In October, 1987 Defendants paid Employee temporary total disability benefits for days he was absent. This would affect his income accordingly.


The days missed in August, November and January are not unreasonable. However, given Employee's injury, the nature of his work, and the opinions of Drs. James, Hadley and Merkel we find missing work for eight days in December for his back condition is unjustified. This is almost one‑half of the number of working days in a month. We note that beginning in mid‑June 1987, Employee was to do exercises on his own. We find from his own testimony and from the reports of the physical therapist that Employee was not following the exercise routine. We find Employee was not doing everything possible to minimize his disability. Phillips Petroleum Co. v. Alaska Ind. Bd., 17 Alaska 658. 663 (D. Alaska 1958).


Because Employee missed so much time from work between December 1986 and June 1987, because he was on temporary total disability in October and because he was absent for a substantial part of December, we find his earnings in the last half of 1987 do not accurately reflect his wage earning capacity.


We also agree with Defendants that Employee's sales records do not reflect the normal increase in sales that would occur as a person progressed in training and sales work. This is also supported by Head's testimony and a comparison other employees' sales records. We find Employee has not been diligent in his sales work. Of course, with commissioned sales work it is difficult to assess what a person should be able to do. However, we find there is sufficient information to conclude that he could have earned more in sales Commissions. We find that Employee's earnings in 1987 do not reasonably and fairly reflect his wage earning capacity.


While Defendants argue that we should consider the income of other employees in setting Employee's wage‑earning capacity, AS 23.30.210 requires us to consider the nature of his injury, the degree of physical impairment, his usual employment, and any other appropriate factors.


Employee's injury is a back condition which has been diagnosed as minimal degenerative changes by Dr. Newman, chronic cervical and lumbar strain by Dr. Hadley and lumbosacral strain with reflex myofascitis by Dr. Merkel. Drs. Newman, Hadley and Garrity all agree that there is a psychological component to Employee's condition. Dr. Newman and Hadley see the secondary gain from his injury as playing a role in his symptoms.


Dr. James believes Employee has no permanent impairment as a result of his back injuries. Dr. Hadley gave him a four percent impairment rating. We find he has a very minimal permanent physical impairment. However, because one of Defendants' reasons for transferring him to sales was his back condition and given some of his lifting restrictions, we conclude Employee's back condition prevents him from working at the warehouse/deliveryman/truck driver jobs that he did in the years preceding the injury.


We find Employee is relatively young, intelligent, and has the ability to succeed in his current job. We had the opportunity to observe him for almost six hours. He handles himself well, is well‑spoken and appears to have a personality that is an asset in sales work. We believe that if he was at work on a full‑time basis and was motivated to reasonably apply himself to sales, he could undoubtedly increase his sales commissions. We believe this is particularly true if he were working full‑time and working the "prime time" for sales. As discussed above, Fyfe testified that for some unspecified period of time during his first year in automotive sales, Employee was apparently not scheduled to work the prime hours and days when the sales volume is at its highest.


Considering all these factors, we conclude it would not be unreasonable to expect his sales' commissions to increase by 20 percent or more
. Based on the pay stubs Employee submitted, we find he earned $6,417.97 in commissions in one year of sales work. We find he could have reasonably earned an additional $1,283.59.


We also found Employee was unreasonably absent from work for eight days in December 1987. At his hourly rate of pay of $6.55, this would have been an additional $419.20 in earnings. We add the $419.20 and the $1,283.59 from additional commission sales to his 1987 gross earnings of $$27,178.98. The result is $29,202.67 annual earnings and an average weekly earnings of $561.59. This results in a spendable weekly wage of $445.11 which we find fairly represents his wage‑earning capacity. Comparing his spendable weekly wage before and after the injury we find the difference is $34.83. He is entitled to temporary partial disability benefits of 80% of that difference or $27.86 per week.


We find temporary partial disability should terminate on March 8, 1988. By that time his medical condition was stable, and he had completed the full vocational rehabilitation evaluation. Any disability thereafter would be permanent not temporary.

ORDER

1. Defendants shall pay temporary partial disability benefits based on Employee's actual earnings from December 2, 1986 through June, 1987.


2. From July 1, 1988 through March 8, 1988 Defendants shall pay temporary partial disability benefits based on a wage earning capacity of $445.11. The weekly benefit due is $27.86.


DATED at Anchorage, Alaska this 14th day of April, 1988.

ALASKA WORKERS' COMPENSATION BOARD

/s/ Rebecca Ostrom
Rebecca Ostrom, Designated Chairman

/s/ Donald R. Scott
Donald R. Scott, Member

RJO:rjo

If compensation is payable under the terms of this decision, it is due on the date of issue and penalty of 20 will accrue if not paid within 14 days of the due date unless an interlocutory injunction staying payment is obtained in Superior Court.

APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of William Hollingsworth, employee, applicant; v. Sears Roebuck & Company, employer; and Allstate Insurance Company, insurer/defendants; Case Nos. 525972 and/or 409645; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this

14h day of April 1988.

Fannie A. Stoll
Clerk

SNO

� Employer disputed Employee's testimony on this issue, Employer produced computer records generated by the cash register reported sales. These records indicate Employee sold only three cases of oil during the week which he testified he had sold 25 cases.





� We realize this requires some speculation on our part However, under section 210 it appears we have discretion to set the wage�earning capacity once we have found an employee's actual wages do not fairly and reasonable represent his wage�earning capacity. Furthermore, we find an equitable resolution of this case requires such speculation. See Jones v. Alaska Workmen's Compensation Bd., 600 P.2d 738, 740 n.6 (Alaska 1979).








