ALASKA WORKERS' COMPENSATION BOARD
P.O. Box Juneau, Alaska 99802

WAYNE C. WARREN,
)



)


Employee,
)
DECISION AND ORDER


Applicant,
)
AWCB Case No. 606842



)
AWCB Decision No. 88-0083


v.
)



)
Filed with AWCB Anchorage

SPENCER ROOFING,
)
April 14, 1988

(Uninsured)

)



)


Employer,
)


Defendant.
)



)


We heard this case for temporary total disability (TTD) benefits, permanent partial disability (PPD) benefits, medical expenses, vocational rehabilitation services, penalty and statutory attorney's fees on March 31, 1988 in Anchorage, Alaska. The employee was not present but was represented by attorney David Kohfield. The defendant was neither present nor represented by counsel. The record reflects that notice of this hearing was sent to the defendant by both regular and certified mail on March 3, 1988. After attempts to deliver this notice an March 4, 9, and 19, 1988, it was returned unclaimed. The notice sent regular mail was not returned. The record closed at the conclusion of the hearing.


Wayne Warren testified that on March 28, 1986, while employed by the defendant, he fell eight feet off a roof. At the time of the injury, Warren had worked for the defendant four days. He stated that he was earning $15.00 an hour and was to work eight hours a day, five days a week.


After the accident, the employee was taken to the hospital emergency room where Richard R. Strohmeyer, M.D., diagnosed bilateral fractures calcaneus (heel bones). After spending two days in the hospital for pain control and observation, Warren was discharged. On April 2, 1986, when the swelling had subsided, he was placed in fiberglass casts for six weeks. On May 13, 1986, the fiberglass casts were replaced by weight‑bearing casts. He states that he was in these casts until September of 1986 and on crutches until January of 1987.


The employee testified that because he could not physically work in the Anchorage area he returned to Grants Pass, Oregon to reside with his parents. After unsuccessfully trying to find work in Grants Pass for a couple of months, he moved to Seattle, Washington. The records shows that between September 6, 1986 and October 4, 1986 and between November 8, 1986 and April 4, 1987 the employee received unemployment benefits.


On December 4, 1986, Warren saw K.H. Lau, M.D., a pediatric physician and foot surgeon. In a letter to the employee's attorney dated January 21, 1987, Dr. Lau stated:

Mr. Warren was seen in our office on December 4, 1986, at which time he noted no relief of his discomfort of his post‑fracture heels. He stated that he has a lot of foot pain and was only able to stand a couple hours at a time. The pain increased with any attempts to move his ankles. He was unable to walk on his toes or to do any running.

He was treated with strapping immobilization along with special padding in his right foot for the pronated subtalar joint. Improvement was noted on his returned office visit. He was seen again on January 14, 1987. At that time, the patient was able to walk for a few hours. He said that he has less pain with walking as long as strapping on his feet. The pain is noted when he gets up and begins to walk; he walks 10 to 12 steps and then the pain lessens and gradually leaves in left foot but the right foot continues to give patient discomfort and pain.

In view of his pronated subtalar joint and some residual edema of the right ankle, physical therapy to increase the ankle joint motion and functional orthotic devices in his shoes to control the foot function are necessary. it was my feeling that Mr. Warren has a satisfactory union in his fractured calcanei and there are many jobs of a sedentary nature which he would be able to perform adequately.


Warren also stated that he earned $200.00 from Pacific West Sport's and Racquet Club in Seattle as a part‑time telephone solicitor between May 11, 1987 and June 21, 1987 and $150.00 as a laborer for Hagerman Construction in Grants Pass between September 12, 1987 and September 18, 1987. He testified that the Seattle job ended for lack of work and he had to quit the Grants Pass job because of pain in his heels and ankles.


Regarding his present condition, the employee stated that, while it has improved, he still cannot stand or work for long periods. Accordingly, he does not feel that he can return to roofing and other hard physical labor. Warren also reported that Dr. Lau has told him that he is likely to suffer from arthritis or other nagging injuries in the future. Finally, the employee testified that in January of 1988, he started his own business of doing yard and  general cleaning work. In this endeavor, he stated that he works between 25 and 30 hours a week and earns approximately $500.00 a month.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

Since it is undisputed that Warren was injured within the course and scope of his employment with the defendant, we must first decide whether he was disabled and, therefore, entitled to TTD benefits between March 28, 1986 and January 1, 1987, when he no longer had to use crutches.


The Alaska Workers' compensation Act defines "disability" as "incapacity because of injury to earn the wages which the employee was receiving at the time of injury in the same or any other employment." AS 23.30.265(10). The Act provides for benefits at 80% of the employee's spendable weekly wage while the disability is "total in character but temporary in quality," AS 23.30.185, but doesn't define TTD. in Phillips Petroleum Co. v. Alaska industrial Board, 17 Alaska 658, 665 (D. Alaska 1958) (quoting Gorman v. Atlantic Gulf & Pacific Co., 178 Md. 71, 12 A.2d 525, 529 (1940)), the Alaska territorial court defined TTD as "the healing period or the time during which the workman is wholly disabled and unable by reason of his injury to work." The court explained:

A claimant is entitled to compensation for temporary total disability during the period of convalescence and during which time the claimant is unable to work, and the employer remains liable for total compensation until such time as the claimant is restored to the condition so far as his injury will permit. The test is whether the claimant remains incapacitated to do work by reason of his injury, regardless of whether the injury at some time can be diagnosed as a permanent partial disability.

17 Alaska at 666 (citations omitted). In Vetter v. Alaska Workmen’s Compensation Board, 524 P.2d 264, 266 (Alaska 1974), the Alaska Supreme Court stated;

The concept of disability compensation rests on the premise that the primary consideration is not medical impairment as such, but rather loss of earning capacity related to that impairment. An award for compensation must be supported by a finding that the claimant suffered a compensable disability, or more precisely, a decrease in earning capacity due to a work‑connected injury or illness.


In Bailey v. Litwin Corp., 713 P.2d 249, 253 (Alaska 1986), the Alaska Supreme Court set out this same authority and then stated: "Our previous cases stress the claimant's ability to return to work and indicate that medical stability is not necessarily the point at which temporary disability ceases." (Emphasis in original). The court also quoted the following description of temporary disability: "Temporary disability may be total (incapable of performing any kind of work), or partial (capable of performing some kind of work)." Id. at 254 n.12 (quoting Huston v. Workers' Compensation Appeals Bd., 95 Cal. App. 3d 856, 868, 157 Cal. Rptr. 355, 262 (Cal. App. 1979) (emphasis in original).


The Alaska Supreme Court has placed the burden of proving loss of earning capacity, at least in the area of permanent partial disability, on the employee. Brunke v. Rogers & Babler, 714 P.2d 795, 801 (Alaska 1986). We have also found that an employee bears the burden of proving whether or not he is disabled and the nature and extent of the disability. Keyes v. Reeve Aleution Airways, AWCB No. 85‑0312 at 12‑13 (November 8, 1985).


The record reflects that shortly after his fall on March 28, 1986, Warren was seen at the hospital emergency room by Dr. Strohmeyer who found that he had fractured heel bones. It is undisputed that the employee spent a couple of days in the hospital, six weeks in fiberglass casts, two months in weight‑bearing casts and four months on crutches. More importantly, however, is the uncontested fact that Warren was totally unable to work between the time of injury and January 1, 1987. Accordingly, we find that the employee was temporarily and totally disabled during that period of time.


The second question is whether the employee remained temporarily and totally disabled between January 1, 1987 and January 1988 when he started his own business.


Warren's testimony and supporting documentation shows that he worked only a few days between January 1, 1987 and January 1, 1988, and in doing so only earned $350.00.


In Phillips Petroleum Co. v. Alaska Industrial Board, 17 Alaska 658, 667‑668 (D. Alaska 1958), the court stated:

[T]here is recognized the rule in practically all jurisdictions that the ability of an employee to engage in "light or occasional" work does not negative a findings that the employee is entitled to total compensation.

...It appears that if an employee cannot compete for remunerative employment in any general field of human endeavor, but can obtain occasional employment under rare conditions at small remuneration, then such earnings shall have no effect on total compensation. The real basis for such a ruling is that since through the employee's injury he lost his total earnings, and by statute the employer is limited in the amount he must compensate the employee, the earnings from slight or occasional work offset the difference between the compensation and total last wages.

(Citations omitted).


In applying this rule to the facts in this case, we find that Warren was temporarily and totally disabled during the period in question because his employment was exceedingly brief and for little remuneration.


Having determined that the employee was temporarily and totally disabled between March 28, 1986 and January 1, 1988, (except for the time he was receiving unemployment benefits is between September 6, 1986 and October 4, 1986 and between November 8, 1986 and April 4, 1987) we must next decide the amount of TTD benefits which the defendant is liable for.


AS 23.30.185 states:

In case of disability total in character but temporary in quality, 80 percent of the injured employee's spendable weekly wage shall be paid to the employee during the continuance of the disability.


AS 23.30.220 reads, in pertinent part, as follows:

Determination of spendable weekly wage. (a) The spendable weekly wage of an injured employee at the time of an injury is the basis for computing compensation. it is the employee's gross weekly earnings minus payroll tax deductions. The gross weekly earnings shall be calculated as follows:

(1) The gross weekly earnings are computed by dividing by 100 the gross earnings of the employee in the two calendar years immediately preceding the injury.

(2) if the board determines that the gross weekly earnings at the time of the injury cannot be fairly calculated under (1) of this subsection, the board may determine the employee's gross weekly earnings for calculating compensation by considering the nature of the employee's work and work history.


Our Supreme Court has decided several cases recently that give guidance on when it is proper to use subsection (1) instead of subsection (2) and vice versa. These cases interpreted §220 as it existed before the 1983 amendment that resulted in the statute's present wording. Nonetheless, we have consistently applied these cases when asked to decide compensation rate issues under the post‑1983 statute.
 See e.g., Bufton v. Conam Alaska, AWCB No. 87‑0163 (July 24, 1987); See also Phillips v. Nabors Alaska Drilling, 740 P.2d 457, 460 n.7 (Alaska 1987).


In Johnson v. RCA‑OMS, Inc., 681 P.2d 905, 907 (Alaska 1984), the court held that the worker's wages at the time of injury should be used when the disparity between those wages and the wages obtained under the historical earnings formula is so substantial that the latter wages do not fairly reflect the worker's wage‑earning capacity.


In Deuser v. State, 697 P.2d 647, 648‑650 (Alaska 1985) the court expanded upon its holding in Johnson. In Deuser the court determined that the difference between the worker's wages at the time of injury and his wages under the formula based on historical earnings was substantial. The court held that the wages at the time of injury should have been used because evidence was presented that showed these wages would have continued during the period of disability. Id., at 649, 650.


Finally, in State v. Gronroos, 697 P.2d 1047 (Alaska 1985), the court expanded on its decisions in both Johnson and Deuser. The Gronroos court noted that "(i)t is entirely reasonable to focus upon the probable future earnings during the period into which disability extends when the injured employee seeks temporary disability compensation." Id. at 1049 (citation omitted). See also Brunke v. Rogers and Babler, 714 P.2d 795 (Alaska, 1986). By focusing on the likelihood that wages being earned at the time of injury will continue into the period of disability, the Board is, in effect, deciding whether the wages at the time of injury "fairly" reflect the wage‑loss the injured worker will be suffering.


in Taylor v. Pacific Erectors, Inc., AWCB No. 85‑0335 (November 27, 1985) we found the Johnson, Deuser, and Gronroos holdings held into the following analytical framework. First, we must compare the employee's historical wages as calculated under subsection 220 (a) (1) with his wages at the time of injury as reflected by his actual earnings at that time. Second, we must determine whether the difference, if any, between these two wage figures is substantial. Third, if the difference is substantial, we must determine whether the wages being earned at the time of injury would continue into the period of disability. Finally, if the wages are likely to continue, we must determine the employee's gross weekly earnings by considering the nature of his work and work history.


In applying the test to this case, we first find that the difference between Warren's historical gross weekly earnings of $631.40 under AS 23.30.220(a)(1) ($36,095.90 earned in 1984 and 27,045.00 earned in 1985= $63,140.90 divided by 100 = $631.40) and his gross weekly wage at the time of injury of $600.00 ($15.00 per hour x 8 hours per day = $120 per day x 5 days a week = $600.00) is $31.00. Since the difference is riot substantial or significant, we need not determine the employee's probable future earnings under § 220(a)(2).


Having determined that the employee has a spendable weekly wage of $489.07 ($631.40 gross weekly wage minus payroll and taxes of $142.23 = $489.07), we multiply that by 80 percent pursuant to §185 to arrive at a weekly compensation rate of $391.25. In arriving at the total amount of TTD benefits owed Warren, we multiply the total number of weeks for which the employee is entitled to benefits which is 60 (92 weeks minus 25 weeks of unemployment benefits, minus seven weeks of gainful employment), by $391.25 for a total amount of $23,475.00.


The next question is whether the employee is entitled to permanent partial disability benefits after January 1, 1988 when he started his own business. Since this is a scheduled injury under AS 23.30.190(a) and a physician has not yet rated Warren's physical impairment, we cannot address this issue at this time.


The employee also makes a claim for medical expenses in the amount of $3,302.73.


AS 23.30.095(a) states, in pertinent part:

The employer shall furnish medical, surgical, and other attendance or treatment, nurse and hospital service, medicine, crutches and apparatus for the purpose which the nature of the injury or process of recovery requires, not exceeding two years . . . .It shall be additionally provided that if continued treatment or care or both beyond the two‑year period is indicated, the injured employee has the right of review by the board. The board may authorized continued treatment or care or both as the process of recovery may require.


Documentation supporting the employee's claim shows that the employee incurred this amount of expenses by being treated by Valley Hospital in Palmer, Alaska, Dr. Strohmeyer, Palmer, Alaska, and Dr. Ka‑Hung Lau, Seattle, Washington.


Based on these facts and the fact that defendant does not dispute them, we find that defendant is liable for the $3,302.73 of medical expenses. Similarly, with regard to future medical expenses, the defendant is liable for those that related to the March 28, 1986 injury.


The employee also contends that he is entitled to vocational rehabilitation services under AS 23.30.041. We cannot make this determination at this time because the question must first be brought before the rehabilitation administrator as provided for in AS 23.30.041. See Richardson v. Marriott./Host. Corp., AWCB No. 326996 (June 11, 1986), However, we can and do find that Warren is entitled to be evaluated under §41(c).


Next Warren claims he is entitled to a penalty under AS 23.30.155(e). This statute provides:

If any installment of compensation payable without an award is not paid within seven days after it becomes due, as provided in (b) of this section, there shall be added to the unpaid installment an amount equal to 20 percent of it. . . .


Since we have found that Warren was entitled to $23,475.00 in benefits between March 28, 1986 and January 1, 1988, and the defendant has paid no installment of compensation, we find that he is entitled to a penalty of $4,695.00.


A penalty for medical expenses not timely paid is not appropriate, however. See Moretz v. O'Neill Investigation, AWCB No. 425369 (October 28, 1986).


Finally, the employee requests statutory attorney's fees pursuant to AS 23.30.145(a). The record reflects that Warren's claim was controverted in fact and attorney's services were rendered for the successful prosecution of his claim. Based on these facts, we find that the employee is entitled to statutory attorney's fees.


Our records indicate that employer is currently uninsured. We request that the State of Alaska Workers' Compensation Division investigate the employer to determine whether he is still in business and whether he has any employees. if so, we will consider issuing a stop order under AS 23.30.085(d) to prohibit the use of  employees.

ORDER
1. The defendant shall pay the employee $23,475.00 in temporary total disability benefits.

2. The employee's claim for permanent partial disability benefits is denied and dismissed at this time.

3. The defendant shall pay the employee $3,302.73 in past medical expenses.

4. Even though the employee's claim for vocational rehabilitation services is denied and dismissed at this time, he is entitled to an evaluation pursuant to AS 23.30.041(c).

5. The defendant shall pay the employee $4,695.00 in penalties pursuant to AS 23.30.155(e).

6. The defendant shall pay the employee statutory minimum attorney's fees pursuant to AS 23.30.145(a).


Dated at Anchorage, Alaska, this 14th day of April, 1988.

ALASKA WORKERS' COMPENSATION BOARD

/s/ Russell E. Mulder
Russell E. Mulder, Designated Chairman

/s/ Donald R Scott
Donald R. Scott, Member

REM/cdl

If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 20 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.

APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and order in the matter of Wyane C. Warren, employee/applicant; v. Spencer Roofing (uninsured), employer/defendant; and Case No. 606842; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 14th Day of April, 1988.

Cynthia Lloyd, Clerk

SNO

� The wording of pre�1983 subsection 220 and post�1983 subsection 220 are not the same; however, the underlying concept of both statutes is similar. Pre�1983 subsection 220(2) and post�1983 subsection 220 (a) (1) are both premised on the worker' s historical earnings. Likewise, pre�1983 subsection 220(3) and post�1983 subsection 220(a)(2) both provide alternate means to determine the wages when historical earnings do not fairly reflect the worker's wage�loss.








