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)



)
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)



)

ALASKA TIMBER INS EXCHANGE,
)



)
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)


Defendants.
)



)


This claim was heard at Ketchikan, Alaska on March 23, 1988. Employee was present and represented by attorney Sheila Murphy. Defendants were represented by attorney Thomas Slagle. The record remained open at the hearing's conclusion for Defendants' response to Employee's attorney's request for costs and fees. The record was complete on March 30, 1988.

ISSUES
1. Is Employee entitled to temporary partial disability benefits from November 29, 1984 through December 31, 1987 and interest on these benefits?

2. Is Employee entitled to permanent partial disability benefits even though he has no actual loss of earnings?

3. Is Employee's attorney entitled to fees in excess of the statutory minimum?

SUMMARY OF THE EVIDENCE

It is undisputed that Employee suffered an injury to his back in the course and scope of his employment on November 16, 1984. While working for J.R. Gildersleeve Logging Company (Gildersleeve), he slipped when he stepped down two to three feet from a log. According to his testimony at the hearing, Employee was working at Port Johnson, Alaska at the time of the injury. Employee, who was then 27 years old, was working as a choker-setter. He is a high school graduate and has been working in the logging industry since grade school.


He was initially seen by Dr. Johnson and then referred to J. Shields, M.D. (Shields' Report of Consultation November 18, 1984). Dr. Shields diagnosed a lumbosacral sprain with some evidence of a disc problem at L4-5. A CT scan was done at the Swedish Hospital on November 27, 1984. The November 27, 1984 report of the CT scan stated the preliminary findings were negative except for the L3-4 level which showed degenerative disc disease with central bulging of the disc.


In his November 28, 1984 chart notes, Dr. Shields indicated that

[P]atient (1) not go back to chokersetting or any heavy work such as that for a period of time. I think he he'd be better off getting into something a little lighter and he already has the skills in things such as heavy equipment, operating boats, etc., around water. I would therefore declare him unfit for regular duty at this time, but could go back to a lighter line of work, including operating heavy equipment. I don't believe any type of retraining at all is necessary, merely getting into something a little lighter.


Employee apparently had physical therapy for a period of time. (Mueller Physician's Report December 5, 1984).


Employer learned of the injury and temporary total disability benefits were paid from November 20, 1984 through November 29, 1984. Employee's gross weekly earnings were computed to be $601.96. (January 8, 1985 Compensation Report). This provides a spendable weekly wage of $448.70.


Employee testified that he returned to work on November 29, 1984 in a light-duty position. He continued to work until he was laid off due to winter. Employee testified it is usual in the logging industry to shut down between one and three months each year because of winter. Employee testified he applied for unemployment benefits from the State of Alaska as soon as he was laid off. He received unemployment benefits through March 5, 1985.


He returned to work in February 1985 as a boom man for Long Island Development. In this job he was paid $15.00 per hour and worked 60 hours per week. He intended to work there indefinitely but after a month his back began to hurt. He testified both at the hearing and in his deposition that he filed a workers' compensation report of injury in connection with this incident. He quit work and was off work for about six weeks.


He apparently phoned Dr. Shields after leaving the job with Long Island Development as the doctor's March 13, 1985 chart note states, "A brief telephone conversation with the patient reiterating that he did have trouble with heavy work he would have to get into something lighter."


We have no medical evidence regarding his disability status, what action was taken by Long Island Development in connection with his report of injury, or whether he filed a claim for compensation benefits against Long Island Development. It is not a party to this hearing.


In May, 1985 he began working for Island Logging running a 53-foot tugboat. He was paid $3,000.00 per month plus housing costs. (Crookes Dep. p. 23). He worked in this position until September 1985, when the employer's contract was finished. He testified he really did not have the appropriate license to pilot a tugboat, and he could not legitimately return to that type of work.


In late 1985 he took a job with J.S. Construction. He took the job because it was near his home in Craig, Alaska. He was paid $13.00 per hour. (Id. at 26). Employee testified at the hearing that he thought it would be full-time work, but it turned out to be only part-time employment. He was laid off during the winter season of 1985.


He then got a job in December or January, 1986, with Sullivan Logging as a rigging slinger. This job was also close to his home in Craig. (Id. at 27). He was paid $14.00 per hour. (Id. at 28). Employee testified at the hearing that he worked for Sullivan Logging until he was recalled by J.S. Construction. He remained an employee of J.S. Construction until arch 1986. During this employment, he only had one brief period of trouble with his back condition.


According to his 1985 income tax return, in 1985 Employee made $22,754.77. This would be a weekly average of $437.59 and a spendable weekly wage of $342.44.


In March 1986 Employee was hired by Bradley Construction. Apparently this job was also close to his home as he was expected to just show up in the morning t see if work was available. (Id. at 29; 40). He was paid $26.00 or $29.00 per hour. (Id. at 48). Employee testified at hearing that this also turned out to be only intermittent work.


By September 1987 Employee decided he was not making much money so he went to work for Phoenix Logging as a rigging slinger . According to Employee's hearing testimony, this job is much like a chokersetter's job. It involves "hooking cables around logs and coordinating things." Employee quit working for Phoenix Logging after one week because his back began to hurt. He filed a workers' compensation report of injury in connection with this incident, and the claim that is before us at this hearing. According to the injury report, he was working at Klawock, Alaska at the time of the reported possible injury. Klawock is also relatively close to Craig, Alaska.


After Employee quit the job at Phoenix Logging, he returned to Dr. Shields. According to Dr. Shields' records, Employee contacted Dr. Shields on September 25, 1986 with complaints of continuing back pain and muscle spasm. He denied any new injuries or aggravations. The doctor recommended exercises, muscle relaxers and light-duty work.


Dr. Shields reported in his October 3, 1986 chart notes: "The patient's pain has improved somewhat. . . . He is reluctant to have any additional x-rays. . . based on the fact that the insurance company has told him that they are controverting his injury. His case seems quite straight forward to me and his present problems relate to his injury of 1984." The doctor did not give an opinion on Employee's ability or inability to work.


Employee testified in his deposition that his back troubled him for about one month after he quit working for Phoenix Logging. (Id. at 39). He looked for work during this period, but only in the Craig area. (Id.) Employee testified both at the hearing and in his deposition that the job market in Craig was very depressed in the fall of 1986. According to Employee's hearing testimony, it was during this time that he submitted his resume to Gildersleeve. He testified that he turned in the resume when Gildersleeve moved into the Craig area to start working on a contract for Island Logging. Employee is related to the owners and operators of Gildersleeve.


Employee was unemployed from September 16, 1986 to December 1, 1986, when he was hired by Gildersleeve as a dumpman. He testified in his deposition that he works at Polk Inlet which is about 48 miles from Craig. The job site is accessible from Craig by car.


He had previously worked as a dumpman in 1979, 1980, 1983 and part of 1984. Gildersleeve agreed to modify the job to fit his limitations. Employee testified at the hearing that the position of dumpman had not been available in the Craig area with Gildersleeve until December 1986.


As a dumpman he was paid $2,500.00 a month plus room and board. His salary increased to $3,200.00 a month in February 1987, but he was no longer was provided room and board. Room and board cost him $300.00 per month. The decision to stop providing room and board was made by Gildersleeve's bookkeeper for various reasons and applies to all employees.


Employee testified that he is afraid to run certain machines because he is afraid he will hurt his back. He testified he still received assistance form co-employees for certain types of jobs. He testified his present job provides him the opportunity to relax as needed when things are slack. However, he thinks the job is too strenuous, and someday he will not be able to do it.


Employee testified that he cannot say he would not get hired by another employer for this type of job, but he thinks he could not count on help from co-employees if employed by someone else.


Defendants presented Richard Gildersleeve's testimony at the hearing. He is the general operations manager of Gildersleeve Logging. He testified he would have been able to hire Employee in a lighter position if Employee had contacted him sooner. Gildersleeve testified he has no plans to terminate Employee; there are five more years of work available at the present location. Employee's testimony also agrees with the estimate of the length of the availability of work. (Crookes Dep. p.6).


At Defendants' request, Employee was examined by Jon Reiswig, M.D. In his February 11, 1987 report Dr Reiswig stated:

In my opinion, this patient's diagnosis is degenerative disc disease L4-5, and mild to moderate scoliosis, upper thoracic spine and congenital variation of lumbosacral spine with lumbarization of S1.

Attempting to come up with a permanent impairment rating on the AMA tables is difficult with this type of problem. The reason for this is that the AMA tables primarily are based on loss of specific movement. That is not the problem for this particular patient except when he is under direct pain. In between times he has no significant loss of movement. For a young person he has significant degenerative narrowing at the L4-5 level, which in my opinion does bring on attacks of pain with heavy lifting and thus I would estimate his permanent impairment to be approximately 15% whole person.

In my opinion, the patient should have significant lifting limits and limits against repetitive bending and should continue in his present line of work which does not require the significant lifting or frequent bending. . . . 

There are times when we see that they have spontaneous resolution of their discomfort as the disc space may indeed spontaneously fuse on it's own. . . . In some individuals we see the obvious narrowing, etc. but they don't seem to have much in the way of symptoms in spite of it.

. . . .

The next question as to which incident caused it is a more difficult one to answer. It is apparent to me that a review of his records indicates that the narrowing was present when x-rays were obtained following his November 1984 injury. This implies that the narrowing therefore occurred prior to that November 1984 date. However, in spite of the fact that the narrowing was pre-existent, it certainly seems quite consistent that his symptoms became regular from that point on and thus his would certainly be a distinct aggravation of a pre-existing problem which then became persistently symptomatic.


Dr. Reiswig completed a physical capacity questionnaire on February 7, 1987. He indicated Employee can lift up to 20 pounds constantly from floor level and can occasionally lift up to 75 pounds from the floor level.


In his March 17, 1987 letter Dr. Shields agreed with Dr. Reiswig's opinion that Employee's condition relates to his 1984 injury and with the rating given by Dr. Reiswig. Dr Shields stated: I would agree with Dr. Reiswig that the AMA Guide which we are forced to use. . . does not adequately rate certain injuries. . . . I think the 15% figure is about as much as anyone could come up with utilizing the AMA Guide."


Employee field a claim seeking temporary partial disability from November 29, 1984 through December 31, 1986 and permanent partial disability benefits thereafter from Gildersleeve. He has also filed a claim against Phoenix Logging in connection with the September 1986 incident.


Defendants contend that Employee has a history of back problems before his injury of November 1984. Defendants also contend that Employee's periods of unemployment or low income were due to seasonal layoffs, the economy, or the fact that he restricted his area of employment to Craig Alaska, and not the injury. In addition, Defendants contend there is no medical evidence to support Employee's contention that his condition was temporary or that he was unable to work. Finally, Defendants argue Employee has the burden of proving loss of earning capacity for permanent partial disability and he has failed to meet that burden.

FINDINGS OF FACTS AND CONCLUSIONS OF LAW
IS EMPLOYEE ENTITLED TO PARTIAL DISABILITY BENEFITS?


We find the evidence so overwhelming that Employee's condition is related to his November 1984 injury, that we do not further address Defendants' arguments about the previous injuries.


AS 23.30.200 provides:

In case of temporary partial disability resulting in decrease of earning capacity the compensation shall be 80 percent of the difference between the injured employee's spendable weekly wage before the injury and the wage-earning capacity of the employee after the injury in the same or another employment to be paid during the continuance of the disability, but not to be paid for more than five years.


The Court has previously noted that section 200 "does not provide for a comparison between actual post-injury wages and what the wages would have been without the impairment." Bailey v. Litwin Corp., 713 P.2d 249, 255 (Alaska 1986).


Permanent partial disability benefits are computed in the same manner as temporary partial disability benefits. Under AS 23.30.190(a)(20) permanent partial benefits are to be computed as follows:

[I]n all other cases in this class of disability the compensation is 80 percent of the difference between the spendable weekly wage of the employee and the wage-earning capacity of the employee after the injury in the same employment or otherwise, payable during the continuance of the partial disability, . . .


The Alaska Workers' Compensation Act does not define the phrase "temporary Partial disability" or "permanent partial disability." The term "disability" is defined in AS 23.30.265(10) as the "incapacity because of injury to earn the wages which the employee was receiving a the time of injury in the same or any other employment."


The term "wage-earning capacity" used in both section 200 and 190(a)(20) cited above is defined in AS 23.30.210 as follows:

In a case of partial disability under AS 23.30.190(a)(20) or 23.30.200 the wage-earning capacity of an injured employee is determined by the actual spendable weekly wage if the actual spendable weekly wage of the employee fairly and reasonably represents the wage-earning capacity of the employee. If the employee has no actual spendable weekly wage or the actual spendable weekly wage does not fairly and reasonably represent the wage-earning capacity of the employee, the board may, in the interest of justice, fix the wage-earning capacity which is reasonable, having due regard to the nature of the injury, the degree of physical impairment, the usual employment, and any other factors or circumstances in the case which may affect the capacity of the employee to earn wages in a disabled condition, including the effect of disability as it may naturally extend into the future.


In determining whether temporary partial disability benefits are due, we may consider whether periods of unemployment are due to the economy, rather than the injury. Id. at 254.


Permanent partial disability benefits are due under AS 23.30.190(a)(20) when there is a medical impairment coupled with a loss of earning capacity. Bailey at 253; Vetter v. Alaska Workmen's Compensation Board, 524 P.2d 264, 266 (Alaska 1974).


In Vetter at 266 the Alaska Supreme Court stated:

The concept of disability compensation rests on the premise that the primary consideration is not medical impairment as such, but rather loss of earning capacity related to that impairment. An award for compensation must be supported by a finding that the claimant suffered a compensable disability, or more precisely, a decrease in earning capacity due to a work-connected injury or illness.

(Emphasis added).


If an injured worker withdraws from the labor market for reasons unconnected with the injury, we may consider that fact in denying permanent disability benefits. Id. at 266.


In determining loss of earning capacity, we must use all available clues to forecast the losses the claimant will suffer over his or her work life. We must consider what the claimant would have earned a the pre-injury job had the injury not occurred. Fairbanks Northstar Bor. Sch. Dist. v. Crider, 736 P.2d 770, 772-3 (Alaska 1987). Employee has the burden of proving loss of earning capacity. Brunke v. Rogers & Babler, 714 P.2d 795 (Alaska 1987).


We find that Employee's period of unemployment between his layoff in December 1984 and February 1985 was due to the seasonal nature of the logging industry, and not his injury. No temporary partial disability benefits are due for this period of unemployment. Bailey. We deny and dismiss his claim for temporary partial disability benefits for this period.


We find that Employee attempted to work as a boom man in February 1985, but the job aggravated his condition. Apparently Employee believed he suffered a new injury at Long Island Development as he testified he filed a report of injury for this incident. He was off work for about six weeks according to his testimony.


We find we lack evidence from which we can make a determination on whether this period of unemployment is a continuation of his 1984 injury or should be considered a new injury for which on Long Island Development is responsible for benefits. We do not know if a claim was filed against Long Island Development. It was not joined as a party or given notice of this hearing. We find it would be a denial of due process to make findings on this issue without providing Long Island Development an opportunity to be heard. If Employee wants to pursue benefits for this period he should take steps to make Long Island Development a party to the action.


In May 1985 Employee took a job running a tugboat for Island Logging. He was paid $3,000 per month as well as his housing costs. There is no evidence that he had any physical problems performing this job. He continued in the employment until the job ended in September 1985. His earnings in this job exceed his earnings at the time of injury.


When the job running the tugboat ended Employee found a job with J.S. Construction. He was paid $13.00 per hour. He testified at the hearing that he was laid off by J.S. Construction in the winter and then went to work for Sullivan Logging. He left Sullivan Logging and returned to J.S. Construction as soon as they recalled him.


We find Employee wanted to work near his home in Craig, Alaska. He took the job with J.S. Construction because it was near his home. The job with Sullivan was also near his home. He did not elaborate on why he wanted to stay in the Craig area, but it appears he wanted to be near his family. We find the decision to restrict the area of where he looked for work to Craig was a personal choice, and not the due to the injury. We note that at the time of the injury Employee worked at Point Johnson, Alaska, which is a considerable distance from Craig, Alaska. The fact that he worked only part-time was due to the nature of business and the economy in Craig, not his injury.


We conclude that Employee's reduced income in 1985, with the possible exception of the six weeks in early 1985, is not the result of his injury. We find his post-injury wages in 1985 do not fairly and reasonably reflect his wage-earning capacity. It appears that if he had not been off work for six weeks and had worked full time rather than part-time, his 1985 earnings probably would have been equal to or greater than his earnings at the time of injury.


In 1986 he again chose to stay in the Craig, Alaska area. He testified the economy and labor market in this area was poor. Again he worked at a job that was less than full-time. He did not present evidence that he would have been unable to find work if he had sought work outside the Craig area. His past employment history shows that he worked in many areas. We do not know what would have happened had in sought work in other areas of southeast Alaska.


After his employment with Phoenix Logging in September 1986 Employee testified he had more trouble with his back condition for about a month. He contacted Dr. Shields who recommended light-duty work. Employee looked for work, but again restricted his job search to the Craig area.


We find that for the period up to December 1986 during which Employee was employed part-time, it was due his personal decision to restrict his job search to certain jobs in the Craig area. The economy was depressed as well as the job market. We conclude that his earnings up to December 1986 do not fairly and reasonably reflect his earning capacity.


Richard Gildersleeve testified that if Employee contacted him sooner he would have been able to provide him light-duty work. Shortly after Employee contacted Gildersleeve, he obtained full-time employment in December 1986. He was initially paid $2,500.00 per month or an spendable weekly wage of $432.61, which is only slightly less than his spendable weekly wage of $448.70 at the time of injury in 1984.


Three months later, in February 1987, his salary increased to $3,200.00 (or $2,900.00 if the cost of room and board is deducted). No matter which figure is used, his post-injury earnings exceed his pre-injury earnings.


Employee testified that if he was not impaired, he would have been paid more than $2,500.00 and $3,200.00 per month in his post-injury jobs with Gildersleeve. As noted above, we are required to compare his pre-injury earnings with his post-injury wage-earning capacity. We are not required to compare what he might have made in the post-injury job if the injury had not occurred with his actual post-injury earnings. Bailey; AS 23.30.200; AS 23.30.190(a)(20).


We find that Employee has the skills and ability to be a dumpman despite his injury. He has successfully performed the work of this position for about one and one-quarter years. His employer's representative testified that employer is satisfied with Employee/s performance, there are no plans to terminate Employee and there are about five years of work left. There are other similar jobs with other employers in the logging industry.


We note that Dr. Reiswig recommended that Employee continue in this line of work. Dr Reiswig also stated that Employee may have a spontaneous resolution of his back condition.


Considering his previous work experience, his degree of permanent impairment, his age, education and the effects of his injury in the future, we find his wage-earning capacity is fairly and reasonably reflected by his present income.


We find that Employee's earnings as a dumpman exceed his earnings at the time of injury. We find Employee has failed to present evidence that his actual earnings do not fairly reflect his earnings capacity. He testified that he is afraid to operate certain machines, but there is no evidence that he has to operate this equipment. The employer is satisfied with his performance and has work for the next five years.


It is evident from Employee's post-injury employment record that he has skills which enable him to obtain other employment if he is not employed as a dumpman. If the economy in Craig improved or he was willing to work outside the Craig, Alaska area, it is possible he could be employed full-time in these other positions. We conclude we must deny Employee's claim for temporary and permanent partial disability benefits.


As we have denied Employee's claims for temporary and permanent partial disability benefits, we must also deny his request for legal costs and attorney's fees.


Dated at Anchorage, Alaska this 29th day of April, 1988.

ALASKA WORKERS' COMPENSATION BOARD

/s/ Rebecca Ostrom
Rebecca Ostrom, Designated Chairman

/s/ DwRichards
David W. Richards, Member

sno


If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 20 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.

APPEAL PROCEDURES
A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.

CERTIFICATION
I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Alan W. Crooks, employee / applicant; v. J.R. Gildersleeve Logging Company, and Phoenix Logging, Inc., employer; and Alaska Timber Insurance Exchange, insurer / defendants; Case Nos. 428108 and 623883; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 29th day of April, 1988.

Janet Carricaburu
Clerk
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� Although Employee submitted a reply, it was not considered since we had explicitly left the record open only for Defendants' response.


� Employee also requested approval of a vocational rehabilitation plan under AS 23.30.041. We entered an oral order at the hearing denying that request as we lack jurisdiction to make the initial determination. We referred the parties to the rehabilitation administrator. See AS 23.30.041(f).







