ALASKA WORKERS' COMPENSATION BOARD

P.0, Box 1149 Juneau, Alaska 99802

JIMMY T. REESE,
)



)


Employee,
)
DECISION AND ORDER


Applicant,
)
AWCB Case No. 720807



)
AWCB Decision No 88-0113


v.
)



)
Filed with AWCB Anchorage

MUNICIPALITY OF ANCHORAGE,
)
May 3, 1988

(Self‑Insured)

)



)


Employer,
)


Defendant.
)



)


We heard this claim for compensation
, vocational rehabilitation, penalty, and attorneys fees in Anchorage, Alaska on March 2, 1988. The employee attended the hearing. Attorney Jeff Parker represented him. Attorney Karen Russell represented the employer. The record closed at the end of the hearing.


The employee worked as an utilityman, under a union contract, for the municipal Water and Wastewater Utility (AWWU) from 1977 through 1987. He amassed a significant amount of seniority during that period. in 1981, while working at the journeyman utilityman level in a position on an excavation crew, he injured his back. Herniated intervertebral disc material was surgically removed. In 1982 he returned to work in a less physically demanding position at the journeyman level, that of contract administrator. He continued to work at that position through 1987.


In the summer of 1987 AWWU eliminated some positions from its budget, and identified others as potential cuts, in response to down turns in the economy. AWWU decided to cut the employee's contract administration position in September 1987. On September 21, 1987 he reported an injury to his back, incurred while getting out of a car used in his job duties. The injury kept him off work until October 5, 1987. On September 23, 1987 the employee received a letter informing him of the decision to cut his position and informing him of the possibility of using his seniority rights to “bump” a junior co‑worker.


The employee elected to "bump" a journeyman utilityman with less seniority. AWWU found, however, that his back condition precluded assignment to any of the remaining journeyman utilityman positions which were of a more physically demanding type. The employee, who had returned to work on October 5, 1987, was laid off on October 9, 1987. He has not worked since that date.

ISSUES

1. Is the employee disabled due to his 1981 or alleged 1987 injuries.


2. Does AS 23.30.105(a), the statute of limitations, bar any claim based on the 1981 injury.

Summary of Evidence

We considered the employee's December 3, 1987 deposition and the February 25, 1988 deposition of Robert Fuge
. They also testified at hearing. We also heard testimony from Don Ostlund, the employee's supervisor; Charlie Bryant, manager of operations and maintenance; and vocational rehabilitation consultant Jill Friedman.


The employee testified he worked as a journeyman utilityman on an excavation crew in 1981. While lifting a heavy piece of equipment he injured his back. Subsequent surgery to remove a ruptured intervertebral disc substantially improved his condition. He returned to work in April 1982 but did not go back to excavation. Instead, he started working in a newly created position of contract administrator.


The primarily sedentary nature of the new position greatly reduced the physical demands placed on the employee. The position required the incumbent to be a journeyman utilityman and paid wages at that rate. lie believed that his experience and talents enabled him to perform the duties of the position without much additional training. The job entailed preparing contracts, administering contracted projects through to completion, and dealing with the concerns of interested parties impacted by the project work.


The employee stated he adapted to the new position rapidly. He performed the duties of contract administrator from April 1982 until October 1987 when AWWU laid him off. During that period he continued to experience back pain and some numbness in is legs. He took a variety of pain medications to lessen the pain he felt. He also occasionally missed a day or two of work, due to increased pain, which would ease after resting during the days off. He chose to use his personal leave for those days rather than submit workers' compensation claims. He stated that he did not often go to a doctor because he believed nothing could be done and because rest relieved his pain.


The employee testified he received notice of his impending lay off after his September 21, 1987 injury. Before that time, he stated, he knew only that his position was rumored to be marked for removal from the AWWU budget. on September 21, 1987 he got out of the automobile he drove at work and felt increased back pain. He reported the pain to his supervisor and telephoned home to ask his wife to schedule a doctor's appointment. He saw Thomas P. Vasileff, M.D., on September 21, 1987.


Dr. Vasileff, the orthopedic surgeon who has treated the employee since the 1981 injury, did not testify. We rely on written reports he prepared after treating the employee. In his September 22, 1987 report he noted: "C[omplains]/o[f] occ[asional] L[ow] B[ack] P[ain] ‑ occ[asional] lat[eral] left thigh pain. He has been unable to work occ[asionally] because of back pain. Pain has gotten worse in past 1 week. No [history] of injury. Occ[asional] shooting pain down lt[left] leg. Occ[asional] numbness, tingling lt[left] toes." Dr. Vasileff wrote: “[The employee] had an exacerbation of his back pain and left leg pain." He recommended: “No work for 1 week. Follow up in 1 week for re‑examination. Tylox for pain . . . .”


When the employee returned for re‑examination, Dr. Vasileff wrote on September 30, 1987:

[The employee] continues to complain of left leg pain. There is a positive straight leg raising test . . . he still has changes compatible with an old degenerative disc at 4‑5. 1 think his present condition is directly related to his injury of 1981 and is a continuation of that. I think the patient has continued to work because he has had an administrative position . . . .

At this point [he] is released for next Monday, October 5, to return to his administrative work. That is, largely a sedentary occupation. He is not released for heavy manual work, in fact I think he will never be able to return to heavy manual work . . . . He should not be lifting more than 20 pounds, no heavy lifting, bending, twisting or stooping.


Dr. Vasileff's 1987 conclusion that the employee should not perform heavy lifting mirrored his earlier opinion in 1982. in a report dated February 12, 1982 he wrote: "[The employee] today has still some back and occasional leg pain but he says he is significantly better than preoperatively . . . . I told [him] that I think he needs to find some type of work that will be less strenuous on his back and have recommended that he seek vocational rehabilitation . . . ." On April 13, 1982 he noted: “[The employee] is back at part‑time work in an administrative position. think this is excellent." Dr. Vasileff's reports indicate he examined the employee on February 11, 1982; April 3, 1982; July 29, 1982; April 27, 1983; June 10, 1983; February 14, 1984; April 29, 1986; September 21, 1987 and September 29, 1987.


In a letter dated December 10, 1987 Dr. Vasileff explained his September 1987 notes in greater detail. He stated: "When I indicated [the employee] could not do bending, stooping, or twisting I was attempting to indicate that he could not do it in excess. He is not prevented from performing a job that does not regularly on a recurring basis require him to bend, stoop or twist." He concluded: "Finally, it should be remembered that my September 29 report was issued as a result of the injury [the employee] suffered earlier that month. It was not issued as a direct result of the injury he suffered in 1982.”


Donald Ostlund testified he supervised the employee's work as a contract administrator. Ostlund believed the employee needed about a year to fully develop into the contract administrator position. During that year Ostlund and others, including Robert Fuge and members of the city accounting and legal staff, helped the employee through what amounted to on‑the‑job‑training in contract administration. Ostlund stated the employee reported the  alleged September 21, 1987 injury to him that morning.


Charlie Bryant testified he is the manager of operations and maintenance. As such he supervised both Robert Fuge and Don Ostlund. He agreed the employee needed on‑the‑job training to develop into a competent contract administrator. Robert Fuge testified he was responsible for identifying some of the positions to be cut from the budget in order to save money. He participated in the decision to eliminate the contract administrator position. Because of a drafting mistake, termination letters prepared in early September 1987 to inform the affected employees were withheld after they had been typed.


Prior to the date the termination letters were corrected the employee asked Fuge if the contract administrator position Was to be eliminated. Fuge stated the conversation took place before he traveled to Chicago on September 18, 1987. Fuge stated that while he had been asked to keep silent about the impending cuts, he felt compelled to answer the employee's question truthfully. Fuge stated he told the employee the contract administrator position was to be eliminated.


Jill Friedman testified she is a vocational rehabilitation consultant. Although she reviewed the employee's qualifications, medical status, and job history, she admitted she had never spoken with the employee to develop additional information. She stated her opinion that, based on her understanding of the employee's condition and qualifications, work was available to him in the local area. She identified positions ranging from fire dispatcher ($2,947.00 monthly) to landscaper ($2,500.00 monthly) and credit administrator ($2,000.00 ‑ $1,850.00 monthly). The highest paying position actually open (since fire dispatcher wasn't) paid about $2,600.00 a month.


She also testified about the way the employee came to be employed as a contract administrator. She believed that under the present law (AS 23.30.041) or past law (AS 23.30.040) providing for vocational rehabilitation of injured employees, the return to work as a contract administrator would have qualified as an acceptable vocational rehabilitation plan.

FINDINGS OF FACT AND CONCLUSIONS OF LAW
1. Temporary or Permanent Disability Compensation

It is undisputed that the employee's work as a contract administrator lasted from April 1982 until October 9, 1987 when the position fell victim to budget cutting. it is also undisputed that if his back was sound the employee would have continued to work, in a more physically demanding journeyman utilityman position, despite those budget cuts. The continuation of employment would have come about due to "bumping" privileges the employee's seniority entitled him to under his union contract.


Our initial question is whether the employee suffered a compensable injury on September 21, 1987. A pre‑existing infirmity does not bar compensation if employment aggravates, accelerates, or combines with the infirmity to cause disability. Thornton v. Alaska Workmen's Compensation Board, 411 P.2d 209 (Alaska 1966). The employee testified he felt increased pain and could not work for at least two weeks. His treating physician's notes indicate a belief that temporary exacerbation of the underlying back condition occurred on September 21, 1987 which kept the employee off work until October 5, 1987. We find that evidence raises the presumption of compensability. AS 23.30.120; VECO, Inc. v. Wolfer, 693 P.2d 865 (Alaska 1985).


Attempting to establish that no 1987 injury occurred, the employer noted no witnesses to the injury‑producing activity (getting out of an automobile) have been found. They also relied on Dr. Vasileff's September 22, 1987 report which indicated no history of injury and pain increasing over one week. They also focused on the employee's alleged lie under oath concerning the time he first knew he would be laid off. No evidence rebutting Dr. Vasileff's finding the employee unable to work for two weeks was introduced. We find that evidence is not "substantial evidence" rebutting the presumption of compensability. Even if it was, we would find the preponderance of the available evidence favors the employee's position. We reach those conclusions because of Dr. Vasileff's clear statement in his December 1987 letter that a September 1987 injury took place despite a possible contrary inference arising from his September 1987 notes. We also find the employee’s testimony that he did not know he would be laid off until October 1987, because of his bumping rights, a reasonable explanation of the apparent inconsistency raised by Fuge's testimony that he told the employee before September 21 that the contract administrator's position was to be cut.


The employee testified he would have been unable to return to work as a contract administrator until December 1987 (Reese Dep. p. 68). Dr. Vasileff, however, released the employee to work effective October 5, 1987 and made clear, in his December 10, 1987 letter that the employee's restrictions involved repetitive bending, stooping and twisting. Whether the employee is entitled to a presumption of the nature and extent of disability or not, we find by a preponderance of the evidence that the employee suffered an aggravation of his underlying condition on September 21, 1987 but was able to return to work as a contract administrator on October 5, 1987. Brunke v. Rogers & Babler, 714 P.2d 795, 801 (Alaska 1986); Bailey v. Litwin Corp., 713 P.2d 249, 253 (Alaska 1986); Keyes v. Reeve Aleutian Airways, AWCB No. 85‑0312 (November 8, 1985) We find the September 21, 1987 injury aggravated the preexisting back condition. We find it was a "substantial factor" in bringing about a two‑week long disability. We find, using the standard enunciated in United Asphalt Paving v. Smith, 660 P.2d 445 (Alaska 1983), that but for the September 21, 1987 injury the employee would not have been disabled for two weeks. We also find reasonable men would find the September 21 employment a cause of the subsequent disability and attach responsibility to it. Fairbanks North Star Borough v. Rogers & Babler, ____P.2d    1 No. 3256 (Alaska December 18, 1987). The employer shall pay temporary total disability compensation for the resulting disability period.


An additional question is whether the employee's undeniable physical impairment following the 1981 injury entitled him to receive temporary or permanent disability compensation following the October 9, 1987 deletion of the contract administrator's position. We conclude that it did not entitle him to receive compensation. We believe that having worked as a contract administrator for five years, the employee's disability must be measured in terms of his ability to perform that work rather than against his ability to work on an excavation crew.


Professor Larson states in his treatise:

Some of the most complex disability questions arise when claimant first gets some kind of employment after his injury and later becomes unemployed.

. . . .

There is no easy answer to this kind of question. On the one hand, if the intervening job had continued only a few days, it would seem unconscionable to deny compensation. On the other hand, if a worker has become established in a new line of work, there obviously must be a limit beyond which he cannot reach back and claim disability because of the impossibility of going back to his original disabling job. These cases will probably have to be solved by asking whether the duration and presumable permanence of the new job was sufficient to justify the conclusion that claimant had become established in a new line of work for which he had demonstrated his fitness and with whose economic prospects his fortunes would thereafter have to rise and fall.

2 A. Larson The Law of Workmen's Compensation 557.62 10‑248 to 251 (1987).


While some disagreement existed concerning the employee's need for on‑the‑job training in the contract administrator's position, the evidence presented established he successfully carried out the full duties of the position for at least four years. We find that the duration and permanence of the contract administrator's position, the employee's demonstrated competence, and his successful performance of duties justify a conclusion that the contract administrator's position represented a new line of work in which he became established
.


We found the employee could have returned to work as a contract administrator after October 5, 1987. We find, based on the evidence presented by the employer's witnesses, that the contract administrator's position fell victim to lack of revenues attributable to a declining general economy. We find, therefore, that the employee's lost earning capacity as a contract administrator after October 9, 1987 resulted from economic factors rather than his undeniable physical impairment. We conclude, therefore, that he was not entitled to receive temporary or permanent disability compensation after his lay off on October 9, 1987. Since we find no permanent disability, we also reject the employee's claim for vocational rehabilitation under AS 23.30.041.

2. Statute of Limitations

We found the employee's 1981 injury did not entitle him to receive compensation after the October 9, 1987 lay off. Consequently, we do not reach the question of whether that claim should have been barred by the statute of limitations (AS 23.30.105).

Penalty

Under AS 23.30.070(a) an employer must send us an injury report within 10 days from the date it “has knowledge of an injury . . . alleged by the employee . . . to have arisen out of and in the course of the employment . . . .”  If an employer fails or refuses to timely file such a report, that employer: "shall, if so required by the board, pay the employee . . . an additional award equal to 20 per cent of the amounts which were unpaid when due." AS 23.30.070(f). We have awarded 10 days of temporary total disability compensation. The employee seeks an additional 20% based on the employer's alleged failure to timely file a report.


Unlike additional compensation penalties under AS 23.30.155, the penalty here is discretionary. We received the employer's notice of injury on October 16, 1987. That date is 25 days after the September 21, 1987 injury. Because the employee's section of the form reporting the injury is undated, we cannot tell when the employer received written notice of the alleged work injury. We find that important because, even though the employee told his supervisor on September 21 that his back hurt and he wanted to see a doctor, the employer had undeniably needed to take time off due to back pain frequently after returning to work in 1982. Consequently, we do not find that the employer should have immediately recognized that a ‑reportable injury had occurred on September 21, 1987. We find that under the circumstances the employer's completion of the notice of injury was not unreasonably delayed. We therefore do not require the employer to pay a penalty of an additional 20% of compensation awarded.

Interest and Attorney's Fees

We awarded 10 days temporary total disability compensation. The employer controverted payment of that compensation and the employee retained an attorney who successfully prosecuted his claim for that amount of compensation. The employer shall therefore pay the employee's attorney a statutory minimum fee, under AS 23.30.145(a), based on the compensation awarded. The employer shall also pay interest, at the legal rate of 10.5% per year, on the compensation awarded from the date it was due. Land & Marine Rental Co. v. Rawls, 686 P.2d 1187 (Alaska 1984).

ORDER

1. The employer shall pay the employee ten days of temporary total disability compensation.


2. The employer shall pay interest, at the legal rate of 10.5% per year, on the compensation awarded.


3. The employer shall pay the employee's attorney a statutory minimum attorney's fee based on the compensation awarded in paragraphs 1 and 2 above.


4. The employee's claims for 20% additional compensation for employer failure to timely file an injury report as well as temporary or permanent disability compensation based on his 1981 back injury are denied and dismissed.


5. The employee's claim for vocational rehabilitation is denied and dismissed.


Dated at Anchorage, Alaska, this 3rd day of May, 1988.


ALASKA WORKERS' COMPENSATION BOARD

/s/Paul E. Lisankie
Paul F. Lisankie, Designated Chairman

/s/Mary A. Pierce
Mary A. Pierce, Member

/s/Robert G. Anders
Robert G Anders, Member

PFL/cJl

If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 20 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.

APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Jimmy T. Reese, employee/applicant; v. Municipality of Anchorage(self‑insured), employer/defendant; Case No. 720807; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 3rd day of May, 1988.

Ginny Lyman, Clerk

SNO

� The parties stipulated at hearing that we would consider entitlement to any type of time�loss compensation. The employee had only requested temporary total disability compensation in his application for adjustment of claim.





� At hearing, the employer renewed its objection to admission of a Division of Vocational Rehabilitation Certificate of ineligibility marked as Fuge deposition Exhibit 1. We overrule the objection and consider the document, despite Fuge's testimony that he had not seen the document before. The employer did not request an opportunity to cross�examine the author of the document or challenge its authenticity.





� We focused our inquiry on the employee's establishment in the new position rather than whether the placement would have met the requirements for vocational rehabilitation under AS 23.30.040 or 041. Friedman's testimony raises a serious question, however. If establishment in a new permanent position cannot extinguish a right to receive compensation for a previous injury, then consistency would seem to demand similar treatment should economic forces interefere with employment opportunities obtained in a new position following extended and expensive vocational rehabilitation efforts. We would find such a result unreasonable and unwise. Once suitably established in a new permanent position, with or without vocational rehabilitation, we believe disability must be measured against the new position rather than the position at time of injury.








