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We heard this claim in Anchorage, Alaska on April 13 and April 14, 1988. Employee was present and represented by attorney Leonard Kelley. Defendants were represented by attorney Monica Jenicek. We closed the record when the hearing concluded on April 14, 1988.

ISSUE

Is Employee entitled to additional permanent partial disability (PPD) benefits, under the terms of the parties' Compromise and Release and Suh v. Pingo Corporation?
 736 P.2d 342 (Alaska 1987).

SUMMARY OF THE EVIDENCE

On October 3, 1983 Employee sustained a work‑related right: knee injury. As a result, he received temporary total disability (TTD) benefits until September 1984 when he was released for work. On September 25, 1984 Defendants paid Employee $8,064 in PPD lump sum benefits for his right knee.


Employee's PPD lump Sum was paid under AS 23.30.190(a)(2), and under the direction of Cesar v. Alaska Workmen's Compensation Board, 383 P.2d 805 (Alaska 1963). Since he was given a 20 percent permanent impairment of the knee, he was paid 20 percent of the then statutory maximum $40,320, or $8,064.


On January 25, 1985 our supreme court issued Providence Washington Insurance Company v. Grant, 693 P.2d 872 (Alaska 1985).
 Grant overruled Cesar and changed the payment formula for scheduled PPD lump sums. However, the court failed to clarify the retroactive/prospective effect of Grant.


On April 24, 1985 Employee filed an Application for Adjustment of Claim, requesting numerous benefits, but no PPD benefits. Then, at a prehearing dated June 4, 1985 Employee also requested PPD benefits. The prehearing summary notes state "Grant issue on leg and [psychological injury] (depression) ." Further, the prehearing notes state in pertinent part under defense: "Grant is prospective not retroactive."


Subsequently, the parties settled their dispute by Compromise and Release (C&R) which we approved on October 28, 1985. The C&R settled 'all claims and disputes between the parties" pursuant to the October 3, 1983 injury. (C&R at 1). The C&R further stated that Employee's PPD benefits were "paid prior to the Grant decision utilizing the Cesar decision formula." (Id. at 2).


The C&R also stated in pertinent part:

6. Dispute. There is a bona fide dispute between the parties . . . . The scheduled PPD payment should also be recalculated in accordance with Hamilton Paint v. Grant which claimant contends should be applied retroactively. This would result in a $10,886.19 differential from the $8,000.00 amount originally paid.

. . . .

Employer and carrier also contend that Mr. Pagel is not entitled to a recalculation of PPD benefits . . . . Nor is Mr. Pagel entitled to a recalculation of PPD benefits based upon the Grant decision, as that decision has never been applied retroactively The appropriate PPD benefits, therefore, should be calculated in accordance with the Cesar decision.

. . . .

The foregoing disputes have been resolved by the parties . . . . The sum of PPD benefits payable to Mr. Pagel will be calculated pursuant to Cesar until such time as the Sang Suh v. Pacific Marine case regarding the retroactive application of Grant is decided. Should the Court in Sang Suh determine that Grant is to be applied retroactively in the calculation of PPD benefits, employer/carrier agree to recalculate Mr. Pagel's benefits in accordance with the Grant decision. Any additional monies resulting from that: recalculation shall immediately be paid to Mr. Pagel. Employer/carrier will pay to Mr. Pagel $6,000.00, that amount compensating him for any alleged psychological injury and any subsequent loss of earnings.

7. Attorney Fees. The employee has obtained the services of an attorney in connection with the compensation claim. it is agreed that such attorney has performed valuable services on behalf of the employee. Upon approval of this compromise and release, and as a part of the consideration thereof, the employer and the carrier will pay to the employee's attorney Leonard T. Kelley the amount of $750.00 as a reasonable attorney fee.

8. Release of Claim for Further Benefits. In order to resolve all disputes between the parties with respect to travel expenses and compensation rate or compensation for disability, regardless of whether the same be temporary partial, temporary total, permanent partial, permanent total, interest, compensation rate adjustment, penalties or vocational rehabilitation compensation, the employer and carrier will pay to the employee the amount of six thousand and 00/100 Dollars ($6,000.00) in full consideration thereof. The employee accepts such compromise amount in full and final settlement and in payment of all travel expenses and compensation, regardless of its nature, including interest, penalties and disability compensation for temporary partial, temporary total, permanent partial, permanent total, and vocational rehabilitation compensation which the employee might be presently owed or to which the employee might become entitled at any time in the future pursuant to the terms of the Alaska Workers' Compensation Act for reasonable and necessary medical expenses which, though incurred in the future, are attributable to the condition described herein.

In addition to the $6,000.00, Mr. Pagel will receive additional money per Grant should the Court in Sang Suh determine that the calculation for PPD benefits as set forth in Grant are to be applied retroactively . . . .

9. Release of Future Liability. It is the intent of the parties to this agreement to compromise all benefits which might be due the employee pursuant to the terms of the Alaska Workers' Compensation Act, except future medical expenses and the recalculation of scheduled PPD benefits subject to the Supreme court's decision in the San Suh case on the question of retroactivity of such calculations, as stated above. To this end, and for such purpose, the parties agree that, upon approval of this compromise and release by the Alaska Workers' Compensation Board and payment of the amounts recited herein, this compromise and release shall be enforceable and shall forever discharge the liability of the employer and the carrier to the employee and the heirs, beneficiaries, executors and assigns of the employee, for all benefits which could be due or might be due in the future, pursuant to the terms and provisions of the Alaska Workers' Compensation Act, except as referred to above . . . . This compromise and release shall be effective in discharging the employer and carrier of all liability of whatsoever nature for all past, present and future compensation benefits with respect to such condition, except liability for medical benefits and the possible re‑calculation of PPD benefits stated above.

(Id. at 2‑5)


The Suh case, pending when we approved the C&R, was issued by our supreme court on June 9, 1987.
 Then, on October 22, 1987, Employee filed an Application for Adjustment of Claim requesting "Grant benefits," attorney's fees from the 1985 C&R, penalty and interest.


At hearing Employee asked us to enforce the C&R provision on Grant benefits. He asserted the C&R speaks for itself. He testified he knew the issue of the retroactivity of Grant was a "50/50 gamble." He acknowledged that Suh has "dates of limited retroactivity," but he asserts this limited retroactivity applies to him.


He further asserts that assuming the limited retroactivity of Suh did not apply to him, he still gets Grant benefits. Employee argues that the 'only reason' for limiting the retroactivity of Grant in Suh was to prevent an unreasonable burden on employers and insurers. He then argues that applying Grant here is not unreasonably burdensome. Employee argues Employer and insurer knew of his claim; he "wasn't a lost sheep out there in the woods." Employee goes on to assert that Employer bargained with Employee and agreed in the C&R to pay Grant benefits if the court applied Grant retroactively. Employee apparently also alleges that because the C&R contained this pending Grant issue, Employee is in a class by himself, and Employer cannot fit him into a class that doesn't exist.
 Employee concludes that "Sang Suh" to that extent does not apply [to him] ad couldn't have."


Employer contends that Employee "is not entitled to further [PPD] benefits under Grant as he does not fall within the class to whom retroactive benefits apply under Sang Suh." (Employer brief at 8). Employer argues that the C&R is unambiguous, and that under a reasonable interpretation of the C&R, Employee was entitled to Grant benefits only if Sang Suh indicated he was eligible, not if Sang Suh held that Grant applies to some workers.

FINDINGS OF FACT AND CONCLUSIONS OF LAW
I. Retroactivity of "Grant" to Employee

Since Employee is not seeking recession of the C&R, we are only concerned with interpreting the terms of the C&R. A release is to be construed according to the intent of the parties, which is a question of fact. Schmidt v. Lashley, 627 P.2d 201, 203 n.4, 204 n.7 (Alaska 1981). More recently in Craig Taylor Equipment v. Pettibone Corp., 659 P.2d 594, 597 (Alaska 1983) the Court stated:

Contracts are to be interpreted so as to give effect to the reasonable expectations of the parties, that is, to give effect to the meaning of the words which the party using them should reasonably have apprehended that they would be understood by the other party. Arctic Contractors, Inc. v. State, 564 P.2d 30 (Alaska 1977),Wessells v. State, Department of Highways, 562 P.2d 1042 (Alaska 1977); Day v. A & G Construction Co., 528 P.2d 440, 443‑46 (Alaska f974). In ascertaining the reasonable expectations of the parties, this court has looked in the past to the language of the provision in controversy, to the language of the contract as a whole, to the objects sought to be accomplished by the contract, to the circumstances surrounding its adoption, and to the case law interpreting similar provisions. Wright v. Vickaryous, 598 P.2d 490 (Alaska 1979); Stordahl v. Government Employees Insurance Co., 564 P.2d 63 (Alaska 1977); Hendricks v. Knik Supply, Inc., 522 P.2d 543, 546 (Alaska 1974). See also George Hogg v. Nabors Alaska Drilling, AWCB No. 870164 (July 27, 1987).


Both parties' primary assertion is that the C&R is unambiguous. We agree. The C&R settled all disputes stemming from the October 3, 1983 injury except whether Grant applied retroactively. If it did, Employee would get more PPD benefits added to those already paid in 1984 under Cesar. If Grant was not retroactive, Employer had met its PPD obligation to Employee for this knee injury.


In their C&R, the parties essentially agreed to put on hold this "Grant" issue until our supreme court decided Suh:
It is the intent of the parties . . . to compromise all benefits which might be due to the employee . . . except future medical expenses and the recalculation of scheduled PPD benefits subject to the Supreme Court's decision in the Sang Suh case on the questions of retroactivity of such calculations, as stated above . . . This compromise and release shall be effective in discharging the employer and carrier of all liability . . . except liability for medical benefits and the possible re‑calculation of PPD benefits stated above.

(C&R at 4‑5, paragraph 9) (emphasis added).


Now, the parties disagree on whether Suh made Grant retroactive to Employee. Accordingly, we now determine this dispute on retroactivity.


In Suh, the supreme court, for various policy reasons adopted a "somewhat different rule of limited retroactivity" of Grant. Suh, 736 P.2d 342, 344‑347.
 The court described this retroactivity in pertinent part:

Instead of focusing on the date of hearing, we focus on the earlier of two dates: The issuing of a PPD compensation award and the commencement of PPD compensation payments. We hold the Grant applies whenever the earlier of these dates occurs on or after the date of the Grant decision regardless of the date of disability. in addition, we hold that Grant applies to cases in which an appeal from a compensation order was pending on the date of the Grant decision, provided that the worker had argued at the hearing the Cesar misconstrued AS 23.30.190 and had preserved the point as a ground for appeal.

This rule differentiates among workers and employers on the basis of procedural differences, as any limited retroactivity rule must. But we are satisfied that this rule is equitable from the perspective of both workers and employers. Subject to the exception for pending appeals, the Grant holding applies only to pre‑Grant injuries‑for which PPD compensation has not yet begun. Workers who have been forced to wait for their PPD benefits until after the date of Grant are compensated at the higher post‑Grant level; workers who have been compensated promptly for pre‑Grant permanent disabilities are not. Employers who had begun payment before "Grant" are assured of the lower liability under pre‑"Grant" law; employers who have delayed payment are not.

(Id, at 347) (emphasis added).

The court concluded: "Because its retroactive effect is carefully limited, this rule does not unreasonably burden employers and their insurers. Because it distinguishes between workers and employers on the basis of when compensation actually began rather than on when a hearing was held, it is fair in application. (Id.)

Employee's Grant claim is almost identical to appellant Suh. Like Employee, Mr. S4h sustained a 1983 injury, was given a 20 percent permanent impairment, and was paid a lump sum (in accordance with Cesar) in 1984. After the supreme court issued Grant, Mr. Suh sued for Grant benefits.


The supreme court held that because Mr. Suh received PPD compensation prior to the date of the Grant decision, and because he did not have an appeal of a Cesar ruling prior to Grant, his claim was denied. For the same reasons, we deny Employee's claim for Grant benefits. We believe it is clear under Suh that he is not entitled to more PPD benefits. Defendants did not delay Employee's PPD payment. They paid Employee his lump sum four months before Grant was issued. Accordingly, Suh assured them of the lower liability under pre‑Grant law.


In addition, we disagree with Employee's argument that despite Suh, Employee is a one‑man class entitled to Grant benefits because Employer knew of Employee's claim via the C&R. If we granted Employee more PPD benefits under this argument, we would be flying into the limiting teeth of Suh. We find it is reasonable that any employer who paid a PPD lump sum, prior to the Grant decision, knew of the claim. Moreover, if only Employer knowledge was the sole requirement, Mr. Suh would have won his case. Therefore, Employee's claim for Grant benefits is denied and dismissed.

II. Penalty and Interest

In the C&R, Employee agreed to pay Employee's attorney, Leonard Kelley $750 in attorney's fees. As noted, Employee requested payment of these attorney's fees in his October 1987 Application for benefits. Defendants initially denied that any attorney's fees were due pursuant to the terms of the 1985 C&R. (Defendants' Answer November 9, 1987). However, Mr. Kelley represented at hearing that he was paid the $750 fee by Defendants on December 31, 1987.


Defendants do not dispute this representation. They argue that Mr. Kelley did not request payment of his fees for two years after we approved the C&R. They contend that no interest or penalty is owing because Mr. Kelley "did not exercise due diligence in notifying the carrier" of the unpaid fees, especially in light of the carrier's insolvency and the resulting administration of claim payments by the guarantee fund. (Defendants' brief at 15). Moreover, they argue Mr. Kelley's failure to timely notify constitutes laches which bars his claim.


AS. 23.30.155(f) discusses penalties for failure to pay under the terms of a an award such as the 1985 C&R in this case. It provides:

If compensation payable under the terms of an award is not paid within 14 days after it becomes due, there shall be added to that unpaid compensation an amount equal to 20 percent of it, which shall be paid at the same time as, but in addition to, the compensation, unless review of the compensation order making the award is had as provided in AS 23.30.125 and an interlocutory injunction staying payments in allowed by the court.

Under AS 23.30.012 when we approve a compromise and release agreement it "is enforceable the same as an order or award of the board . . . ." Accordingly, the provisions of AS 23.30.155(f) apply to compensation payable under a compromise and release agreement. Gallagher v. Bendix Field Engineering Corp., AWCB No. 840311 (September 13, 1984); Barker v. H.C. Price Company, AWCB No. 840244 (July 2, 1984); Truitt v. Mammoth of Alaska, AWCB No. 820113 (May 19, 1982).


Under AS 23.30.125(a) our orders become "effective when filed in the office of the board . . . ." Therefore, compensation payable under an order is due on the date the order is filed. Whaley v. Alaska Workmen's Compensation Board, No. 3AN‑78‑3123 (Alaska Super. Ct., December 15, 1978); Bunch v. Model Builders, AWCB No. 850249 at 6 (August 30, 1985).


Defendants concede they did not pay the awarded attorney's fees for over two years. Although they attempt to blame Employee's attorney for their failure, we conclude we have no authority to blame or excuse anyone under subsection 155(f). The subsection is mandatory. See Stockley v. Noble Mechanical, AWCB No. 870304 at 3 (November 27, 1987). Therefore, Defendants shall pay a 20 percent penalty on the $750 attorney's fees unpaid when due.


Regarding interest, in Land & Marine Rental Company v. Rawls, 686 P.2d 1187, 1192 (Alaska 1984), the Alaska Supreme Court held "that a worker's compensation award, or any part thereof, shall accrue lawful interest, as allowed under AS 45.45.010, which provides a rate of interest of 10.5 percent a year and no more on money after it is due, from the date it should have been paid." In reaching its holding the court distinguished between penalty and interest provisions: a penalty is punishment for failure to make prompt payment while interest is a mechanism to compensate an employee for the lost use of money owed.


As emphasized above, the court held that any part of a workers' compensation award is subject to the accrual of interest. The Rawls court's overriding concern was to provide employers with an incentive to pay, without any delay, the money owing to employees. The court emphasized the importance of prompt: payment of compensation to injured workers. (Id. at 1191.) However, the court did not explain what comprises "any part" of a compensation award, i.e., whether compensation for interest purposes includes attorney's fees. We believe that under Rawls , interest accrues when compensation awarded to an employee is unpaid when due. We conclude that such compensation does not include an attorney's fee. Employee's request for interest on the attorney's fee from the C&R is denied and dismissed.

III. Attorney's Fees on this Claim

Employee also requests statutory minimum attorney's fees for benefits awarded here. However, we find that a reasonable fee under AS 23.30.145(b) is more appropriate here because we conclude Defendants' delay in paying past‑due attorney's fees and failure to pay the subsection 155(f) penalty constituted a resistance of related benefits.


A fee under subsection 145(b) must be "reasonably commensurate with the actual work performed." 8 AAC 145(d). Since Employee's attorney has not filed a time account in this case, we must estimate the amount of work required to obtain the attorney's fees and the penalty on the fees.


Employee was required to file an application but the fees were paid shortly thereafter. Essentially, Employer paid the fees when its oversight was called to its attention.


However, Employer refused to pay the penalty, and a hearing was necessary to obtain payment. Employee's attorney had to prepare for hearing and present the issue at the hearing. since Employee's attorney filed no hearing brief and presented no case authority and little argumentation for his claim for penalties we assume he did no research. Moreover, although the hearing lasted for over two‑and‑a‑half hours, the great majority of that time was spent on the PPD benefits issue, which Employee lost. We estimate that no more than 10 minutes of the hearing time (including presentation of evidence and argument) was devoted to the penalty on attorney's fees issue. Accordingly, considering the necessity for filing an application, the apparent minimal hearing preparation and the brief time spent at hearing, we find $200 is a reasonable fee.

ORDER

1. Employee's request for additional PPD benefits under Grant and Suh is denied and dismissed.


2. Employee's request for interest on the attorney's fee from the compromise and Release is denied and dismissed.


3. Employer shall pay Employee a 20 percent penalty ($150) on the $750 attorney's fee due in the 1985 Compromise and Release.


4. Employer shall pay Employee $200 as a reasonable attorney's fee under AS 23.30.145(b).

Dated at Anchorage, Alaska, this 13th day of May, 1988.

ALASKA WORKERS' COMPENSATION BOARD

/s/ Mark R. Torgerson
Mark R. Torgerson, Designated Chairman

/s/ John Creed
John Creed, Member

/s/ Donald R. Scott
Donald R. Scott, Member

MRT/gl

Compensation payable under terms of this decision is due on the date of issue and penalty of 20 percent will accrue if not paid within 14 days of the due date unless an interlocutory injunction staying payment is obtained in Superior Court.

APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and order in the matter of Richard C. Pagel, employee/applicant; vs. Reeve Aleutian Airways, employer; and Carriers Insurance Company, insurer/defendants; Case No. 322131; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 13th day of May, 1988.

Ginny Lyman,

Clerk

SNO

� On his Application of Adjustment of Claim filed October 22, 1987 Employee asked for "Grant benefits," an apparent reference to Providence Washington Insurance Company v. Grant, 693 P.2d 872 (Alaska 1985).





� In a subsequent Application for Benefits, Employee through his attorney asserted he should get a PPD lump sum using the figures currently in effect. However, Chapter 70, Section 16 (Laws of Alaska 1983) states that the new figures apply "only to injuries sustained on or after January 1, 1984."





� In its hearing brief, Employer cited this case as "Grant v. Hamilton Paint, 639 P.2d 872 (Alaska 1985)." Hamilton Painting was a co�appellant and cross�appellee of Providence Washington.





� Suh v. Pingo Corporation, 736 P.2d 342 (Alaska 1987).


� Employee's exact words were he is "the only party in that class," an apparent reference to his C&R agreement, with Employer, which contains the pending Grant provision.





� Arguably, few people could have anticipated the court's "somewhat different" ruling. Many interested parties, including Employee and Defendants may have foreseen an "all or none' decision on retroactivity, as opposed to the court's limiting ruling.





� The term "compensation" in 5155(f) includes attorney's fees and costs. Bunch v. Model Builders, AWCB No. 850249 (August 30, 1985).





