ALASKA WORKERS' COMPENSATION BOARD
P.O. Box 1149 Juneau, Alaska 99802

JERRY D. POLLARD,
)

(Deceased)

)



)
DECISION AND ORDER


Employee,
)
AWCB Case No. 404981



)
AWCB Decision No. 88-0137

RAMONA POLLARD,
)



)
Filed with AWCB Anchorage


Widow,
)
May 26, 1988


Applicant,
)



)


v.
)



)



)

KIEWIT‑GROVES J/V,
)



)


Employer,
)



)


and,
)



)

NATIONAL UNION FIRE INSURANCE/
)

AMERICAN INTERNATIONAL,
)



)


Insurer,
)


Defendants.
)



)


This claim for death benefits came before us in Anchorage, Alaska on April 28, 1988. The Applicant, deceased employee's wife, was present and represented by attorney Roll West. The Defendants were represented by attorney Judy Bell. The record closed at the conclusion of the hearing on April 28, 1988.


On March 3, 1984 Employee hurt his back and/or neck while working as a tunnel operator for Kiewit‑Groves J/V. On March 14, 1984, C. E. Krichbaum, D.C., described Employee's injury as a "[s]prain of the thoracic spine with attendant vertebral subluxations." Dr. Krichbaum had previously treated Employee for, among other things, an October 6, 1982 lumbosacral sprain and a February 19, 1983 cervical and thoracic sprain. On April 9, 1984 Dr. Krichbaum released Employee for modified work with a restriction against lifting more than 50 pounds.


On August 23, 1984 Employee saw Harry Reese, M.D., on referral from Dr. Krichbaum. Dr. Reese diagnosed a cervical strain/sprain superimposed upon early degenerative disc disease. Dr. Reese did not release Employee for return to work at that time.


On November 13, 1984 Dr. Reese encouraged Employee to return to work. (Dr. Reese dep. at 14). On January 24, 1985 Dr. Reese released Employee for modified work. (Id. at 15) In his December 21, 1984 medical report Dr. Reese imposed restrictions against Employee lifting weights that exceeded. 50 pounds on a repetitive basis or work that would place Employee on unprotected heights. However, Dr. Reese believes that there was basically nothing Employee could not have done as long as he could have withstood the pain. (Id.).


Dr. Krichbaum released Employee for his regular work an June 3, 1985. Employee attempted to return to work in about July 1985. (Dr. Krichbaum's July 30, 1985 medical report) . Employee reported to Dr. Reese that he was fired from this job after two hours 'because he couldn't keep up." (Dr. Reese's December 10, 1985 medical report). Employee was unable to find steady work following this job. Dr. Reese and Dr. Krichbaum both continued their prior recommendations that Employee return to work. On December 16, 1985 Respondents controverted the payment of additional medical benefits.


On March 14, 1986 Dr. Reese reported that test results had been received and that he did not recommend surgery. Instead, Dr. Reese reported that while Employee was not capable of returning to his former work he was released for modified work activities. Dr. Reese recommended that Employee be provided rehabilitation assistance to help him find work within his restrictions, including restrictions against lifting weights exceeding 50 pounds on a repetitive basis, repetitive shoveling, hammering and lifting and a recommendation that Employee be allowed to move around during his regular eight hour per day work schedule. Dr. Reese felt that Employee could certainly do work that exceeded the sedentary level, but: doubted whether employee could return to work as a heavy equipment operator in the foreseeable future. On April 15, 1986 Dr. Reese noted that it would be to Employee's advantage to be in some sort of work setting.


On April 23, 1986 Employee began seeing Don Helper, a vocational rehabilitation counselor. Mr. Helper initially conducted vocational testing, aptitude testing, and a vocational interest survey. In his April 29, 1986 report Mr. Helper stated that Employee discussed "his current activity level on a daily basis as that of minor housework, some shopping, and other light duty activities."


Mr. Helper testified that the above testing activities led to a June 2, 1986 work‑hardening program with BLM at the federal courthouse. This work hardening program was approved by Dr. Reese. Employee subsequently worked in both the print and mail shop at the courthouse. He worked between three and four and a half hours per day, five days per week. His job responsibilities included stapling, collating, binding, copying, light typing, mail delivery, sorting, and filing. He was required to sit, stand, walk, and occasionally lift, carry and walk between floors. This work‑hardening program was terminated at the end of June 1986 as a result of a lack of work. (Helper's July 29, 1986 vocational rehabilitation report.)


On July 24, 1986 Employee began working at a second work hardening program at the Kulis Air Base. His job responsibilities included preparing and refurbishing large heaters, sanding, taping, painting, and minor maintenance work. He was required to sit, stand, and walk. He worked four to five and a half hours per day. This work‑hardening program was terminated on August 29, 1986 due to Employee's inability to work more than four to five and a half hours per day. Mr. Helper reported that Dr. Reese felt that Employee's inability to spend more time on these jobs related to psychological rather than physical problems. (Helper's hearing testimony; Helper's August 19, 1986 and vocational rehabilitation report).


Following the termination of these work‑hardening programs Mr. Helper assisted Employee in enrolling in an adult basic education program designed to secure Employee's GED. According to Mr. Helper Employee subsequently attended classes approximately three days per week, three to four hours per day.


Mr. Helper also referred Employee to Shawn Hadley, M.D., for structuring of an alternative work‑hardening program at the Alaska Treatment Center together with an aqausize program. It was hoped that under the supervision of physical and occupational therapists Employee's overall physical capabilities would increase, thereby making him a more viable candidate for rehabilitation. (Helper's September 30, 1986 vocational rehabilitation report).


Employee subsequently saw Dr. Hadley on referral from Dr. Reese as well as Mr. Helper. on October 7, 1986 Dr. Hadley reported Employee's injury as "[c]hronic cervical and thoracic strain with underlying degenerative disc disease." Dr. Hadley recommended that Employee start an individual stretching and strengthening program at the Alaska Treatment Center to include exercises in the gym and pool and possible admission to the back to basics comprehensive program in one to two weeks.


On October 28, 1986 Dr. Hadley reported that Employee was continuing with his exercise program, would start his pool treatment program in the next week and would eventually enter the back to basics program. According to calendars identified by Applicant as maintained by Employee, Employee participated in this school program, used the pool, and attended physical therapy sessions several times per week from September 15, 1986 through December 16, 1986.


On December 10, 1986 Kathy Peters of the Alaska Treatment Center reported that Employee had participated in a comprehensive back to basics program for one week and two days. She stated that to date Employee had been able to tolerate three and one half hours daily of physical activities required to participate in the program. it was anticipated that Employee would stay in this program for a total of six weeks. Upon discharge he would be given an exercise program and possible further referral for strengthening and endurance activities.


On December 19, 1986 Dr. Reese reported that Employee was unable to continue with his work therapy program because of headaches. Dr. Reese referred Employee for a program of autogenics and relaxation techniques through biofeedback modalities. Employee subsequently received these treatments through at least January 20, 1987. Employee also continued with his school program.


On February 8, 1987 a labor market survey was prepared for Employee's potential return to work as a dental lab technician. On March 5, 1987 Dr. Reese prepared a physical capacities evaluation for Employee. Dr. Reese noted that Employee could lift up to 35 pounds occasionally, occasionally bend, squat, climb, twist, crawl, and reach above shoulder level. On March 5, 1987 Dr. Reese also approved Mr. Helper's job analysis for Employee's return to work as, among other things, a dental lab technician. (Dr. Reese's dep. at 18). Finally, on March 5, 1987 Dr. Reese rated employee as having a 15% permanent partial impairment of the whole person as the result of his neck lesion.


On April 7, 1987 Dr. Reese noted that Employee was involved in a rehabilitation program designed to assist him in returning to work as a dental technician. Dr. Reese supported this rehabilitation plan. Dr. Reese testified that Employee's capacities on April 7, 1987 were the same as they had been. (Dr. Reese's dep. at 18). Dr. Reese further testified that during the period of his treatment of Employee from August 23, 1984 through April 7, 1987 he recommended that Employee do isometric and stretching exercises a minimum of once per day. (Id. at 11). Dr. Reese stated that Employee told Dr. Reese that Employee was doing these exercises as directed, a minimum of 25 to 30 minutes a day. (Id. at 12). Dr. Reese felt that Employee should try to return to full eight hour per day work, at the time Dr, Reese approved the dental technician position. (Id. at 21).


According to his calendars 'Employee continued with his school program through April 23, 1987. He also saw his physician, went to the Y.M.C.A., the pool, and back class. Applicant testified that Employee had good and bad days following his March 3, 1984 injury. Every couple of months or so Employee would be down for three to four days, then he would be okay. (Applicant dep. at 30). The last episode of being "down' occurred in approximately the end of March 1987. (Id. at 56). Employee would normally take a shower when he got up, drive himself to school, and return home to take a nap. (Id. at 53‑54). Applicant does not believe that Employee was an invalid. Employee was close to getting his GED on April 26, 1987. Applicant testified that Employee was about to start a job training program at that time.


During the week of April 20, 1987 Employee attended school on Tuesday, Wednesday and Thursday. On Friday, April 24, 1987, Employee and Applicant went shopping for unassembled bookshelves. Applicant testified that Employee sat on a bench while she went into the store, bought the bookshelf, and carried it back to the car. She and Employee then drove home and assembled the bookshelf on the floor. Employee assisted in this assembly by kneeling on the floor and reading the instructions.


On Saturday, April 25, 1987, Employee complained to Applicant about pain in his legs. On the night of April 25, 1987 Employee slept in a chair. On April 26, 1987 Employee died.


On April 27, 1987 Michael T. Propst, M.D., performed Employee's autopsy. Dr. Propst concluded that Employee's death was caused by a 'massive pulmonary thromboemboli."


On August 18, 1987 Dr. Propst wrote to Applicant:

The autopsy of your husband demonstrated massive pulmonary thromboemboli. As we discussed the most likely site of origin for these blood clots which traveled up to the heart of your husband was the leg veins. Venous thrombosis and pulmonary embolism such as occurred to your husband are among the leading causes of morbidity and death in patients who are immobilized. This particularly occurs in patients who are middle age or older.

In someone who is to he immobilized preventative measures, including the avoidance of venous stasis, should well be considered.

I consider you husband's immobility a strong factor in the causation of the pulmonary thromboemboli from which he died.


On March 3, 1988 Dr. Propst's deposition was taken. Dr. Propst testified that pulmonary thromboemboli refers to "great, large blood clots occluding the flow in the pulmonary arteries." (Dr. Propst dep. at 6). Dr. Propst further testified that the term 'immobility" used in his August 18, 1987 letter meant "staying still." (Id. at 6). For such immobility to be a strong factor in the causation of pulmonary thromboemboli it would have to last for at least one to two days. (Id. at 8). Dr. Propst does not believe that activities such as shopping, going to school, going in and out of the house, and going in and out of a car would constitute "immobility."

Q How much moving around would take a person out of the category of minimal activity?

A The moving around that you described to me earlier I would say clearly would take someone out of that category. A person who was up, shopping, going to school, in and out of the house, in and out of the car, those kinds of things.

Q If a person were engaged in that kind of activity, would that change you ‑‑ would you make the same statement about them that you did in your letter to Mrs. Pollard?  Would you ‑‑ had you had evidence that Mr. Pollard was up, shopping, going to school, driving a car, would you have made the same statement that you did in this letter when you state that, 11 I consider your husband's immobility a strong factor in the causation of the pulmonary thromboemboli"?

A I would not make that same statement if I knew those things. I wouldn't consider a person doing the activities you've just described as being ‑‑ as immobile, as this has been phrased, nor as immobile as I was led to understand.

(Id. at 12‑13).


On March 2, 1988 Dr. Reese testified that he is familiar with the medical condition known as pulmonary thromboembolism. He described this condition as "some type of material that moves into the lungs and occlude blood flow." (Dr. Reese's dep. at 24). Dr. Reese considers 'inactivity" to be a predisposing factor in the development: of pulmonary thromboembolism. (Id. at 24‑25). Dr. Reese does not believe that Employee was sufficiently inactive such that this inactivity was a predisposing factor in the development of his pulmonary thromboembolism.

Q Would you have expected a pulmonary embolism ‑‑ Based on what you knew of Mr. Pollard and his activity level, would you have expected pulmonary embolism in his case?

A Absolutely not.

Q Could you explain that for me, please?

A Well, I never perceived him to be that inactive, quite frankly. When I think of pulmonary embolism associated with inactivity, I ‑think of the patient that I've put to bed for two weeks, where I might put them to bed and put them on a little aspirin to prevent platelet adhesiveness and fight the possibility of it happening. But for a patient who is up and ambulatory, even occasionally, pulmonary embolism, I think, is a rare phenomenon.

(Id. at 25‑26).


Norman J. Wilder, M.D., testified at the April 28, 1988 hearing. Dr. Wilder has been board certified in internal medicine and pulmonary disease since 1978. He describes pulmonary emboli as the breaking loose of foreign clots somewhere in the body, ending up in the lungs.


Dr. Wilder has reviewed available medical reports, depositions of Drs. Propst, Reese, and Hadley, Applicant's deposition and relevant medical literature. Dr. Wilder agrees that 'immobility" can be a predisposing factor in the development of pulmonary thromboemboli. Dr. Wilder defines this "immobility" to include someone who is virtually completely at bed rest or who is a paraplegic. Dr. Wilder particularly believes that immobility can be a predisposing factor if it lasts for one to two days and results in some problems within seven to ten days.


Given his review of the literature and the records in this case Dr. Wilder does not believe the Employee's activity level in April 1987 constitutes 'immobility" that would be a predisposing factor in the development of pulmonary thromboemboli. In so concluding Dr. Wilder notes, among other factors, that Employee had previously done isometric and stretching exercises a minimum of once per day, 25 to 30 minutes per day that Employee was driving, that Employee's condition had not changed as of April 7, 1987, that Employee could walk into Dr. Reese's office and that Dr. Reese recommended that Employee could work up to eight hours per day.


Dr. Wilder does not believe an activity level which might be described as inactive, but which is more than immobile as defined above, is a predisposing factor in the development of pulmonary thromboemboli. In his April 6, 1988 medical report Dr. Wilder stated: "in summary, the variety of evidence I have reviewed indicates very clearly that it is much more likely than not that the pulmonary embolism and death of Jerry Pollard is completely unrelated in any way to the on‑the‑job injury while employed with Kiewit Groves."


Applicant claims that she is entitled to an award of death benefits under AS 23.30.215. Essentially, Applicant argues that Employee's March 3, 1984 injury caused a level of inactivity or immobility which was a predisposing factor in the development of pulmonary thromboemboli which caused his death. Defendants object to the payment of death benefits.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

Death benefits are awarded under AS 23.30.215 "If the injury causes death. . ." Under AS 23.30.265(9) "'death' as a basis for a right to compensation means only death resulting from an injury." Under AS 23.30.265(17) an "'injury' means accidental injury or death arising out of and in the course of employment.


AS 23.30.120(a) provides in pertinent part: "In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter.'


In Burgess Construction Co. v. Smallwood, 623 P.2d 312, 316 (Alaska 1981) (Smallwood II), the Alaska Supreme Court held that the employee must: establish a preliminary link between the injury and continuing symptoms. This rule applies to the original injury and continuing symptoms. See Rogers Electric Co. v. Kouba, 603 P.2d 909, 911 (Alaska 1979). “[I]n claims 'based on highly technical medical considerations' medical evidence is often necessary in order to make that connection." Id. “Two factors determine whether expert medical evidence is necessary in a given case: the probative value of the available lay evidence and the complexity of medical facts involved.' Veco Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985). once the employee makes a prima facie case of work‑relatedness the presumption of compensability attaches and shifts the burden of production to the employer. Id. at 870. To make a prima facie case the employee must show 1) that he has an injury and 2) that an employment event or exposure could have caused it.


To overcome the presumption of compensability, the employer must present substantial evidence the injury was not work‑related. Id. Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978). The Alaska Supreme Court "has consistently defined 'substantial evidence' as 'such relevant evidence as a reasonable mind might accept as adequate to support a conclusion." Miller, 577 P.2d at 1046 (quoting Thornton v. Alaska Workmen's Compensation Board, 411 P.2d 209, 210 (Alaska 1986)). in Fireman's Fund American insurance Cos. v. Gomes, 544 P.2d 1013, 1016 (Alaska 1976), the court explained two possible ways to overcome the presumption‑ 1) producing affirmative evidence the injury was not work‑related or 2) eliminating all reasonable possibilities the injury was work‑related. The same standards used to determine whether medical evidence is necessary to establish the preliminary link apply to determine whether medical evidence is necessary to overcome the presumption. Veco, 693 P.2d at 871. "Since the presumption shifts only the burden of production and not the burden of persuasion, the evidence tending to rebut the presumption should be examined by itself.' Id. at 869. If the employer produces substantial evidence that the injury was not work‑related, the presumption drops out, and the employer must prove all the elements of his claim by a preponderance of the evidence. Id. at 870. "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of jurors that the asserted facts are probably true." Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964).


In the present case we do not believe that Applicant has presented sufficient evidence to establish a preliminary link between Employee's March 3, 1984 work‑related injury and his death on April 26, 1987. According to Dr. Krichbaum Employee suffered a sprain of his thoracic spine with attendant vertebral subluxations on March 3, 1984. Dr. Reese subsequently described Employee's condition as a cervical strain/sprain superimposed upon early degenerative disc disease. Dr. Hadley described Employee's problem has a chronic cervical and thoracic strain with underlying degenerative disc disease.


Dr. Propst testified that Employee died from a massive pulmonary thromboemboli. Drs. Propst, Wilder, and Reese all described this condition generally as the breaking loose of foreign material from somewhere in the body, moving into the lungs, and occluding the flow of blood.


Applicant argues that the March 3, 1984 injury resulted in a level of inactivity which was a predisposing factor in Employee's April 26, 1987 death from pulmonary thromboemboli. Applicant particularly argues, with reference to Dr. Propst's testimony, that Employee's March 3, 1984 injury caused "immobility' which was a strong factor in Employee's death.


We do not believe that sufficient evidence was presented to support this argument. First, we do not believe that sufficient evidence was presented that Employee was immobile or inactive at times relevant hereto such that this immobility or inactivity was a predisposing factor in his death from pulmonary thromboemboli.


Dr. Propst testified that 'immobility meant "staying still" and would be a predisposing factor in the development of pulmonary thromboemboli only if it occurred over one to two days. Dr. Propst does not believe that activities including shopping, going to school, going in and out of a house, and going in and out of a car constitute this immobility.


Similarly, Dr. Wilder testified that immobility would be a predisposing factor in causing pulmonary thromboemboli if it lasted for one or two days and resulted in a problem within seven to ten days. Dr. Wilder testified that immobility means virtually complete bed rest or someone who is a paraplegic. Dr. Wilder does not believe that using this definition Employee was "immobile" at times relevant hereto. in fact, based on his review of relevant testimony and evidence, Dr. Wilder specifically believes that Employee had an activity level which exceeded that which might be considered a predisposing factor in the development of pulmonary thromboemboli.


Finally, Dr. Reese testified that inactivity would be a predisposing factor in the development of pulmonary thromboemboli where, for instance, a patient had been in bed for two weeks. it would be "rare" for this to he a factor if a patient was ambulatory, even occasionally. Dr. Reese does not believe that Employee was sufficiently inactive so that this inactivity was a predisposing factor in the development of his pulmonary thromboemboli.


The testimony is undisputed that for at least a month before his death Employee got out of bed in the morning, showered, drove his car, went shopping, did exercises, and went to school, to the Y.M.C.A., to the pool, and to back classes. In the two days before his death Employee, drove his car, got in and out of his car, went shopping and assisted in the assembly of a bookshelf while kneeling on the floor. We agree with Drs. Probst, Wilder, and Reese that given these activities it is clear that Employee was not sufficiently immobile or inactive during this period so that this immobility or inactivity was a predisposing factor in the development of the pulmonary thromboemboli which caused his death.


Second, even if we considered Employee's activities to be sufficiently immobile or inactive to be a predisposing factor in the development of his pulmonary thomboemboli we do not believe that sufficient evidence was presented that the immobility or inactivity was caused by the March 3, 1984 accident. Dr. Reese released Employee for modified work on January 24, 1985. Dr. Krichbaum released Employee for his regular work on June 3, 1985. Employee later participated in two work‑hardening programs. He worked between three and five and one half hours per day. His job responsibilities included stapling, collating, binding, copying, light typing, mail duty, sorting, filing, preparing and refurbishing large heaters, sanding, taping, painting, and minor maintenance work. He was required to sit, stand, walk, occasionally lift, carry, and walk between floors. Employee also participated in a school program, an exercise program, therapy sessions, pool exercises, and a comprehensive back to basics program. Dr. Reese released Employee for these classes and programs and encouraged Employee to return to work on an eight hour per day work schedule.


Employee regularly drove to these classes and programs. He did at least 25 to 30 minutes of isometric and stretching exercises per day. He was able to do minor household work, shopping, and other activities. He felt capable of and was interested in a return to work as a dental technician at the time of his death. He was also active in his school program at that time.


It is clear from this evidence that any restrictions which Employee may have had at the time of his death, relating to his March 3, 1984 work‑related injury, did not include "immobility" as defined by Drs. Propst, Wilder, and Reese. Therefore, to the extent that Employee may have been "immobile", this immobility was not a result of his March 3, 1984 work‑related accident.


We therefore conclude that Petitioner has not established a preliminary link between this March 3, 1984 injury and his death on April 26, 1987.


Alternatively, we find that even if sufficient evidence was presented to establish a preliminary link between Employee's March 3, 1984 injury and his death on April 26, 1987, substantial evidence was presented to overcome the presumption of compensability. in particular, Drs. Propst, Wilder, and Reese all testified that they did not consider Employee's activity level before his April 26, 1987 death a predisposing factor causing his pulmonary thromboemboli. This testimony is supported by the extensive evidence set forth above concerning the various activities which Employee undertook at various times before his death an April 26, 1987. In weighing all the evidence we again conclude that an insufficient basis exists that Employee's death oil April 26, 1987 resulted from his March 3, 1984 work‑related injury. in so concluding we rely on the evidence set forth above, including the medical testimony from Drs. Propst, Wilder, and Reese.

ORDER

Petitioner's claim for death benefits under AS 23.30.215 is denied and dismissed.


Dated at Anchorage, Alaska, this 26th day of May, 1988.

ALASKA WORKERS' COMPENSATION BOARD

/s/ Thatcher R Beebe
Thatcher R. Beebe, Designated Chairman

/s/ Donald R Scott
Donald R. Scott, Member

/s/ John H. Creed
John H. Creed, Member

TRB/gl

If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 20 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.

APPEAL PROCEDURES

A compensation order may be appealed through proceedings in superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Jerry Pollard, (Deceased) employee; Ramona Pollard, wife/petitioner; v. Kiewit‑Groves, J/V, employer; and National Union Fire Insurance/American international, insurer/respondents; Case No. 404981; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 26th day of May, 1988.

Ginny Lyman, Clerk
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