ALASKA WORKERS' COMPENSATION BOARD
P.O. Box 1149 Juneau, Alaska 99802
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We heard this claim for a determination of liability under the last injurious exposure rule, attorney's fees and costs, and interest in Anchorage, Alaska on April 27, 1988. Attorney Chancy Croft represented Employee who was present. Attorney Charles Hagans represented Alaska Petroleum, and attorney Allan Tesche represented Pioneer Construction. We left the record open for the parties to submit additional depositions. The record closed on April 29, 1988 when we next met after receiving the depositions.

ISSUE

Which employer is liable for Employer's workers' compensation benefits under the last injurious exposure rule?

SUMMARY OF FACTS

Employee sustained two low back injuries, the first while working for Pioneer, and the second while employed with Alaska Petroleum. The parties disagree about which injury is the substantial factor in producing Employee's present disability.


The Pioneer injury occurred on February 25, 1987. Employee testified his back ripped as he set down a piece of fiberglass pipe. He described the pain as excruciating, and he felt nauseated. He was flown to Anchorage the next day, and he was examined by Gary Webb, D.C., on March 2, 1987. Dr. Webb diagnosed a lumbosacral sprain and treated Employee approximately three times per week, for the next five weeks, with chiropractic adjustments, corrective exercises and kinesiotherapy.


On March 25, 1987 Employee was examined by Michael James, M.D., at Pioneer's request. Dr. James noted Employee's pain and symptoms were essentially resolved, with only occasional slight discomfort. The doctor reported full painless range of motion with negative straight leg raising limited to 60 degrees by hamstring tightness, and normal sensation and strength. An x‑ray taken that day revealed "equivocal narrowing of the L5‑Sl intervertebral disc space." (James March 25, 1987 report at 2). Dr. James diagnosed "effectively resolved acute mild lumbar strain,” and he recommended an unrestricted work release after one more week of chiropractic manipulation.


Dr. Webb treated Employee on March 30, 1987. The doctor then submitted a physician's report on April 1, 1987 stating that Employee "is continuing to show positive signs of improvement. The patient has recovered sufficiently to return to regular work. Patient has been advised to avoid any aggravation to his injury."


Employee testified that after five weeks of chiropractic treatment, he "was still hurting just as much as I had the first day but [Dr. Webb) is telling me I am okay. He is the doctor. " (Employee Dep. at 19). Employee further testified that although he did not feel any better, he felt he needed to try work as recommended by Dr Webb. (Id. at 19‑20). Employee also testified he felt confused when the doctors told him he was okay.


Employee returned to work on April 6, 1987 for Alaska Petroleum. He testified he still felt an "aching, hurting" pain just as he had every day since his February 1987 lifting injury. However, he described his first day back at work as "gravy train" because he did nothing physical. (Id. at 20).


He returned to his regular duties on April 7, 1987. on the way to work that morning, he slipped and fell on the ice, landing on his buttocks. Employee testified he did not feel an increase in pain after the fall. Employee got up off the ground and worked a 12‑hour day. By late in his work shift, Employee was "wincing a little bit." (Id. at 21). He felt unable to continue working; so he was sent home the next day.


Employee returned to Dr. Webb. However, after repeated adjustments failed to produce relief, Employee switched to Thomas Vasileff, M.D., who first examined Employee on May 6, 1987.
 Dr. Vasileff noted Employee injured himself in February 1987 but did not improve under chiropractic care. The doctor also noted Dr. James saw Employee and "told him to finish his chiropractic treatment and get back to work. He went back to work on the 6th, worked for a day and a half and had severe pain." (Vasileff May 6, 1987 chart notes). Dr. Vasileff further noted low back pain without radicular pain, tightness in Employee's hamstrings, and a normal neurological exam and normal radiographs. The doctor diagnosed "acute lumbago disc type syndrome" and placed Employee into a work‑hardening program.


When Employee failed to improve significantly, Dr. Vasileff ordered a CT scan. The scan showed "a large central disc at L3‑4 and also a degenerative disc on the right side that is much smaller at L4‑5. I think [Employee's] back pain and occasional right leg pain are related to these degenerative discs." (Vasileff July 9, 1987 report).


Dr. James examined Employee for a second time on November 4 , 1987 . The doctor again x‑rayed Employee's lumbar spine and noted no change from the March 1987 x‑ray. Dr. James diagnosed central herniated disc at L3‑4 without clinical or electromyographic evidence of root compromise, mild degenerative disc disease at L4‑5 by CT report, and low back pain secondary to the herniated disc.


Employee's pain persisted. So, Dr. Vasileff referred Employee to Richard Garner, M.D., because Dr. Vasileff felt Employee may be a candidate for a percutaneous discectomy which Dr. Garner could perform. After examining and interviewing Employee, Dr. Garner determined Employee's February 25, 1987 injury was the cause of Employee's degenerative disc disease. (Garner January 21, 1988 report). Dr. Garner testified the history Employee gave him is an important factor in the doctor's diagnosis and opinion because Employee's medical records did not reveal an abrupt change in Employee's clinical picture, which may indicate when the disc herniation occurred. (Garner Dep. at 39‑40). Dr. Garner recalled Employee stating that before his April 1987 slip and fall, he was "far from symptom free," And Employee felt no worse after the fall than before he fell. (Id. at 17).


In a December 9, 1987 letter to Alaska Petroleum's attorney, Dr. Vasileff stated that because he did not see Employee until after the April 1987 accident, it was "nearlv impossible" for him to assess whether Employee's disability is related to the first or second accident. The doctor stated he would defer to Dr. James who treated Employee both before and after the second (April 1987) accident. Nevertheless, if he "had to say," Dr. Vasileff would choose the April 7, 1987 injury as the primary problem in Employee's disability. (Vasileff December 9, 1987 letter). However, Dr. Vasileff admitted that he did not know of the April 1987 injury until he was told by Dr. James (after James' November 1987 exam). Dr. Vasileff also noted that on both Dr. James' March 25, 1987 exam and Dr. Vasileff's May 6, 1987 exam Employee exhibited no pain down the legs, and tight hamstrings. (Vasileff Dep. at 25).


Dr. James asserts Employee's April 7, 1987 slip and fall caused Employee's current disability. (James Dep. at 17‑18). Dr. James stated in his deposition:

Q. Okay. This leg pain started after he fell on his fanny, that is in reference to the second injury of April, 1987, is it not?

A. Yeah, he told me he specifically fell on his butt, and he started having pain down his legs.

Q. Okay. Was the straight leg raising that you noted positive bilaterally at 60 degrees a new symptom?

A. Well, he didn't have that before. It was negative before when I'd see him. I mean, he had some hamstring tightness before.

Q. Okay, and‑‑

A. And he had referred pain to his back now, not just a little tightness in his hamstring.

Q. Okay, and the range of motion limitation that you testified to, was that also a new symptom the second time around?

A. He had normal motion in his back when I first saw him. The second time [November 1987] he was impaired.

(Id. at 14‑15).


In addition to Dr. Webb, Dr. Vasileff, Dr. James and Dr. Garner, Employee was examined by a team of Seattle physicians on February 18, 1988. These physicians included Kenneth Sawyer, M.D. (an orthopedist), Eugene Wong, M.D. (a neurologist), and Nancy Worsham, M.D. (a specialist in physical medicine and rehabilitation). After examining Employee and reviewing his medical history, the team concluded:

We understood that a significant issue in this case is a legal determination of which of the two recent industrial injuries is the most important cause of his current symptoms. We feel that it would be most: appropriate to simply allocate half of his current impairment to each of those two injuries. We have been informed, however, that this is not possible under the Alaska laws governing such determinations. Placed in the position of having to choose one injury or the other as being the primary cause of his present condition, it is our opinion that it was the first injury of February 25, 1987, that is most likely the cause of his present back condition.


Our reasoning behind this includes the following:

First, the patient describes a very significant, definite injury occurring on February 25, 1987, at which time he noted a tearing sensation in his back, associated with immediate onset of severe back pain. In contrast to this, at the time of the second injury of April 7, 1987, he was not aware that there had been any change in his symptoms immediately afterward, and only had worsening symptoms later that day. It is in fact conceivable that since he had been off work for several months, his worsened back pain at the end of that day could simply have been due to the work he did that day, rather than to the fall on the ice. If so, it would appear most likely that he had never recovered to the point where he was capable of returning to that type of work.

We feel it is also pertinent that the patient feels that his back pain never went away between the two injuries. He tells us today that he did not feel that the chiropractic treatment between the two injuries made any significant difference, and he was encouraged by both his chiropractor and Dr. James to return to work.

The only physician who saw him before and after the second injury, and who has provided detailed reports, is Dr. James. In November, Dr. James felt there had been a significant change in his condition. We do not feel that this necessarily confirms that the cause of the change was the incident on April 7, 1987, noting that, based on the records, the patient's leg pain did not begin until sometime in July. This leg pain could just as easily have been the result of the February injury, as of the April injury.

We conclude, therefore, that if there was any significant injury resulting from the incident of April 7, 1987, this was essentially a temporary aggravation of the preexisting problem. This is also Mr. Hunt's opinion, and it appears that there is no potential on his part for secondary gain as far as separating causality is concerned.

(Medical Consultants Northwest, Inc. February 18, 1988 report at 11‑12).


Alaska Petroleum argues that the February 27, 1988 pipe‑fitting injury was the real cause of Employee's present disability. Pioneer argues that the slip and fall on April 7, 1987 was a substantial factor in Employee's present disability.

FINDINGS OF FACT AND CONCLUSIONS OF LAW
1. Last Injurious Exposure

Liability for compensation in multiple injury cases is determined in accordance with the last injurious exposure rule adopted by the Alaska Supreme Court in Ketchikan Gateway Borough v. Saling, 604 P.2d 590 (Alaska 1979). The last injurious exposure rule imposes full liability on the employee's employer, or its carrier insuring the risk, at the time of the most recent injury that bears‑a causal relationship to the disability. A causal factor is not a legal cause unless it is a substantial factor bringing about the harm. Id.; Providence Washington Ins. Co. v. Bonner, 680 P.2d 96 (Alaska 1984).


In applying the last injurious exposure rule we must first determine whether the presumption of compensability in AS 23.30.120(a)(1) attaches against the last employer, Alaska Petroleum. See Bonner, 680 P.2d at 98, n.l. In Burgess Construction Co. v. Smallwood (Smallwood II), 623 P.2d 315, 316 (Alaska 1981), the Alaska Supreme Court held that for the the presumption of compensability to attach, the employee must establish a preliminary link between the disability and the employment. In this case, we find that this link is established by the opinions of Dr. James and Dr. Vasileff.


To overcome the presumption of compensability, an employer must present substantial evidence the injury was not work‑related. Id.; Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978). The Alaska Supreme Court "has consistently defined 'substantial evidence' as ' such relevant evidence as a reasonable mind might accept as adequate to support a conclusion."' Miller, 577 P.2d at 1046 (quoting Thornton v. Alaska Workmen's Compensation Board, 411 P.2d 209, 210 (Alaska 1966)). The employee's testimony, and the testimony and medical records from Dr. Garner and the Seattle consulting team indicate that the February 1987 injury was the most likely cause of Employee's disability. We find this to be substantial evidence to rebut the statutory presumption.


Because there is substantial evidence that Employee's April 1987 injury was not a substantial factor in his current disability, the presumption drops out, and all the elements of the claim against the last employer must be proved by a preponderance of the evidence. Veco, Inc. v. Wolfer, 693 P.2d 865, 870 (Alaska 1985). We find that a preponderance of the evidence indicates that at most, Employee's April 7, 1987 slip and fall, and his 12‑hour shift aggravated the back injury he sustained in February 1987 while working for Pioneer. Again, we rely on the medical testimony and records of Dr. Garner, the Seattle consulting team and Employee's Consistent testimony. We find the April 7, 1987 injury increased Employee's Symptoms from his first injury, but this April incident was not a substantial factor in bringing about his disability.


We next determine whether Employee has proven his claim against Pioneer. Based on a preponderance of the evidence in the record, we find that he has done so.
 We again rely on the testimony and medical records of the consulting team and Dr. Garner, and the testimony of Employee that indicates he never recovered from his February 1987 injury before returning to work in April 1987. Accordingly, we conclude that under the last injurious exposure rule, defendants Pioneer Construction Company and Alaska National Insurance Company are liable for all benefits due under this claim.

II. Attorney's Fees, Costs and Interest

Employee requests statutory minimum attorney's fees, costs and interest. First, we find Employee retained an attorney when defendants controverted his claim after paying him for a period. We further find the attorney was successful in restarting Employee's benefits. We therefore award minimum statutory fees (AS 23.30.145(a)) on all ongoing compensation benefits. In addition, we award reasonable costs under AS 23.30.145(b). Employee shall submit an affidavit of these costs to Pioneer who shall pay them. We retain jurisdiction to resolve related disputes.


Under Land and Marine Rental v. Rawls, 686 P.2d 1187, 1192 (Alaska 1984), we can award interest on compensation not paid when it is due, from the date it should have been paid. Under Rawls, we award interest to Employee who shall calculate the amount due and submit this amount to Pioneer who shall pay it. We retain jurisdiction to resolve related disputes.

ORDER

1. Employee's claim against: defendants Alaska Petroleum Contractors and industrial indemnity Company is denied and dismissed.


2. Defendants Pioneer Construction and Alaska National insurance shall pay temporary total disability benefits, attorney's fees, costs and interest according to the terms of this decision.


Dated at Anchorage, Alaska, this 27th day of May 1988.

ALASKA WORKERS' COMPENSATION BOARD

/s/ Mark R. Torgerson
Mark R. Torgerson, Designated Chairman

/s/ John H. Creed
John Creed, Member

/s/ Donald R. Scott
Donald R. Scott, Member

MRT/fs

If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 20 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.

APPEAL PROCEDURES

A compensation order may be appealed through proceedings in superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Gary Hunt, employee/applicant; V. Alaska Petroleum Contractors, Inc., employer; and Industrial Indemnity Company, insurer; and Pioneer Construction Company, employer; and Alaska National Insurance Co., insurer/defendants; Case No. 702751; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 27th day of May 1988.

Clerk

SNO

� In a May 1, 1987 report, Dr. Webb stated Employee "is continuing to show signs of improvement."





� We apply the same legal analysis here that we applied above with Pioneer.








