ALASKA WORKERS' COMPENSATION BOARD
P.O. Box 1149 Juneau, Alaska 99802
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and
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)


and
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)

TRAVELERS INSURANCE COMPANY,
)



)


Insurer,
)


Defendants.
)



)


This claim came before us in Anchorage, Alaska on April 26, 1988. The Employee was present and represented by Attorney B. Gil Johnson. Sunrise Electric and its insurer Alaska Pacific Assurance Company, hereafter Sunrise, were represented by Attorney Tim McKeever. Defendants Fishback and Moore of Alaska and its insurer, Travelers Insurance Company, hereafter F & M, were represented by Attorney Talis Colberg. The record closed at the conclusion of the hearing on April 26, 1988.


In 1970 Employee suffered a fracture of his left knee in a motorcycle accident. He was treated surgically by George B. Von Wichman, M.D. About two years after the accident Employee felt his knee had fully recovered and was actually stronger than before the accident. Employee testified at the hearing that he was able to continue with his normal occupation as an electrician.


On September 3, 1985 Employee hurt both his knees while working for Sunrise. Employee testified both at the hearing and in his deposition that he spent about 15 minutes trying to walk through deep mud on the job site. He said that he had pain in the joints of both his knees as a result of this activity. (Employee dep. pp. 28‑29).


Employee saw Steven Penrose, M.D., on September 3, 1985. Dr. Penrose described Employee's complaints as pain in his right and left knee after twisting. (Penrose September 3, 1985 medical report).


Employee returned to lighter duty work for Sunrise following this incident. (Employee dep. p. 35; Employee's hearing testimony). Employee's knees were painful. (Id.). In October or November 1985 the Sunrise job terminated as a result of a reduction in force. (Employee dep. p. 18).


Employee's knees did not improve following the termination of his work with Sunrise. (Id. at 56). In about February 1986 Employee returned to work for two weeks. Employee characterized this work as easy. (Id. at 68).


On March 31, 1986 Employee saw Donald Stevens, M.D. Dr. Stevens reported that Employee "presents with chronic left knee pain." (Stevens March 31, 1985 medical report). Dr. Stevens stated that Employee had a history of a 1970 fracture with no subsequent problems until September 1985. Dr. Stevens reported that Employee complained of continued pain since September 1985. Dr. Stevens referred Employee to Bryon McCord, M.D., for further evaluation. (Id.).


Employee saw Dr. McCord on April 8, 1986. Dr. McCord reported that Employee complained of pain in both knees as a result of the 1985 incident. Dr. McCord diagnosed "painful DJD, left knee post depressed plateau fracture of the medial compartment." Dr. McCord stated that Employee might have some degenerative changes that were aggravated by use and decreased muscle tone of the right knee. X‑rays were taken of both of Employee's knees on April 10, 1986. (McCord April 8, 1986 report).


Employee saw Dr. McCord again on May 1, 1986. Dr. McCord noted that Employee's pain was "still mainly around the posterior aspect of the left knee." Dr. McCord did not release Employee for work for another 15 to 21 days. (McCord May 1, 1986 report).


On May 21, 1986 Dr. McCord noted that Employee was having "fairly dramatic improvement from the Motrin" and was going to try to return to work in the next several weeks. Dr. McCord released employee for his regular work on May 21, 1986. (McCord June 6, 1986 medical report).


Employee saw Dr. McCord on June 11, 1986. Dr. McCord reported that he could find no effusion in either knee. Employee stated that he was unable to return to work. Dr. McCord recommended that Employee continue with anti‑inflammatory medicine and undergo physical therapy treatment.


On June 18, 1986 Employee began physical therapy treatments with Susan Thompson. in her report of June 18, 1986 Thompson noted that Employee was seen for evaluation and treatment of bilateral knee pain, bilateral quad weakness, and degenerative joint disease of the left knee. Thompson reported that Employee complained of pain in both knees, although the pain in the left knee was worse, following the September 1985 injury. Thompson stated her goals were increasing employee's strength, decreasing his pain and returning him to his normal work activities.


Employee had six physical therapy treatments in June 1986. The report from these treatments indicate pain in and treatment of both knees.


Employee saw Thompson again on July 2, 1986. Thompson reported: "Patient has no complaints of pain in Right knee but feels like he has shin splint in Left Leg." On July 10, 1986 Employee saw Thompson, and she reported: "Patient states that his knees feel ok this morning."


On July 10, 1986 Dr. McCord released Employee for work effective July 14, 1986. Dr. McCord also renewed Employee's referral for physical therapy treatment "since he has demonstrated to the therapist that he is a reasonably hard worker." (McCord July 10, 1986 medical report).


Employee testified that, based on Dr. McCord's recommendation, he tried to return to work. Employee felt that his physical therapy treatments were helping. Sunrise paid Employee temporary totally disability (TTD) compensation from April 8, 1986 through may 20, 1986 and from June 11, 1986 through July 13, 1986. Employee received unemployment insurance benefits from March 1, 1986 through June 2, 1986.


On July 22, 1986 Employee began working for F&M. Lloyd LeBorde, Employee's foreman at F&M, testified that when Employee came to work he was limping noticeably. Employee also testified that he was limping on both knees at the time he began working for F&M.


In his first one‑and‑a‑half to two days of work for F&M, Employee worked generally lying on the floor, putting in lighting relays, in a guard shack. He was required to walk about 50 feet to pick up materials. On the second or third day of work Employee installed lights in a mechanical room. He was required to climb up and down a ladder to a 15‑foot ceiling about three times per hour. He was also required to pick up and carry materials about 250 to 300 feet two to three times per day. (LeBorde's hearing testimony; Employee's hearing testimony; Employee's dep. pp. 20‑21).


On July 24, 1986 Employee received a termination notice from F&M. Neither Employee nor LeBorde felt that Employee could continue with his work because of his problem with his knees.


Employee testified that he felt his knee condition regressed while working for F&M. (Employee's dep. p. 72). He attributes this regression to the fact that his physical therapy treatments were terminated, and that he went back to work before he was ready. (Id. at 83). Employee does not believe that he suffered an injury while working for F&M. (Id. at 82). Employee does not believe his work with F&M was a significant factor in his later difficulties. (Id. at 86; Employee's hearing testimony). Employee does not believe his work for F&M was very physical. (Employee's dep. p. 86). Employee believes that he returned to his pre‑July 24, 1986, status within about one month. Employee believes he would have needed additional physical therapy regardless of his work for F&M. (Employee's hearing testimony).


On July 28, 1986 Employee saw Dr. Von Wichman. In his July 28, 1986 physician's report Dr. Von Wichman noted that Employee complained that "both knees are constantly painful. The Right more so." Dr. Von Wichman went on to state: "[Employee] states his left knee does not bother him at all. His right knee acts up on him." Dr. Von Wichman found, among other things, that Employee suffered from a grade III osteoarthritis of the left knee. Dr. Von Wichman agreed with Employee that he should arrange for further physical therapy treatments. On August 4, 1986 Dr. Von Wichman reported that an arthrogram of Employee's right knee demonstrated no abnormalities. Dr. Von Wichman does not note in either of his reports a second injury or aggravation while Employee worked for F&M.


On August 5, 1986 Dr. McCord referred Employee for further physical therapy. Employee saw Thompson five times in August of 1986. Thompson reported, among other things: "Right knee hurts today" and "knees are feeling better lately." (August 6, 1986 and August 8, 1986 Thompson chart notes).


Employee saw Harry Reese, M.D., on August 19, 1986. Dr. Reese noted an injury to Employee's right knee around September 3, 1985. Dr. Reese also noted left knee problems "in the remote past."  Dr. Reese recommended additional physical therapy treatments. Dr. Reese did not note, and was not aware of any injury or aggravation while Employee worked for F&M. (Reese dep. at 10).


Employee saw Thompson again five times in August 1987, 11 times in September 1987, and 13 times in October 1987. On various occasions throughout these sessions Thompson reported in her chart notes that Employee complained of pain in both knees and that treatments were given to both knees. Thompson testified at hearing that she treated both of Employee's knees during her physical therapy sessions.


Employee saw Dr. Reese again on November 4, 1986. Dr. Reese reported that Employee was not having many problems with his left knee but, in fact, he was having intermittent problems with his right knee. Dr. Reese recommended that Employee continue with physical therapy for two more weeks and return to work. On November 17, 1986 Dr. Reese released Employee for his regular work.


Employee believes that his physical therapy treatment through October 31, 1986 improved his condition. Employee felt that he could try to return to work on November 17, 1986. (Employee's dep. p 53). There was no work available at the time so Employee began working as a cab driver. (Id. at 54).


Employee saw Dr. Reese again on February 3, 1987. In his report of February 3, 1987 Dr. Reese stated:

His overall symptomatology has not changed and his physical findings are essentially the same. He seemingly is at a medically stationary point in which the only alternatives in terms of treatment would be surgical. With his choosing to have his knee treated conservatively and do exercises on a home basis, I would have to consider him "medically stationary." Under those conditions, I've consulted the Guides to the Evaluation of Permanent Impairment, Second Edition, as published by the AMA and quite specifically looked under Table 38 where I am to , review the impairment ratings of the lower extremity for other disorders of the knee. No. 5 under that heading suggests that a post traumatic patellar irregularity or arthritis is rateable up to 20% according to the deformity. This gentleman does not have a so‑called deformity but does have in fact patellofemoral irregularity and problems, and I would suggest that he has a left lower extremity that has a 20% permanent partial impairment.


Dr. Reese's deposition was taken on April 20, 1988. Reese testified that the rating provided in his February 3, 1987 medical report was actually for Employee's right rather than his left knee. (Dr. Reese's dep. pp. 8,9). Dr. Reese believes that he would have rated Employee's left impairment knee higher than his rating for Employee's right knee. Dr. Reese described in his deposition his methods for arriving at a 20% impairment rating of Employee's right knee.

Q. Earlier when I asked you about the deformity issue, you said the based on table 38, you would rate somebody with a minor deformity at the low end of 20 percent and a person with the worst deformity at 20 percent; go, you rated Mr. Shelley at 20 percent, so I'm assuming that Mr. Shelley had the worst deformity.

A. What you can assume is that I took a very abbreviated means of giving him a rating without going through the usual nonsense ‑‑ I shouldn't say nonsense, but the usual arithmetic of adding up a lot of little numbers. I have some options here, okay; those options are, I could have come up ‑‑ I could have taken any number between 0 and 20 and come up with “X” amount of changes for patellofemoral problems, then I could have gone back to the other charts and I could have said, oh, he only has so much flexion, so that comes out to number "X" and I can look at the other number, how much extension lag he has and I could have given a number for that, and I could have looked into the other section that talks about dermatones and the whole bit and I could have gone into the thing of adding up little itty‑bitty numbers to come up with a rating, I could have looked at him and ‑‑

Q. Doctor, you didn't go through that process to come up with the rating; did you?

A. That's correct.

Q. Now, what you did is you basically looked at this guy, sort of figured that there might be something wrong with his knee, and you came up with a number that you thought ‑‑

A. That's correct, within what was allowed, and I used the Guides as just that, a guide.

(Id. at 45‑46).


Dr. Reese testified that Employee complained of bilateral pain when he saw him initially. (Id. at 10). Dr. Reese does not believe that Employee suffered a significant injury while working for F&M. (Id. at 23) Dr. Reese does believe that the primary reason for Employee's right knee pain was the September 1985 injury. (Id. at 23).


On July 8, 1987 Employee saw Michael James, M.D. Dr. James diagnosed resolved right knee pain and degenerative joint disease of the left knee secondary to the trauma of 1970 which was exacerbated by the 1985 injury. Dr. James noted that neither Dr. Von Wichman nor Dr. Reese mentioned any injury relating to Employee's work for F&M. Dr. James stated: "The patient's complaints also are one of a continum, both pre as well as post July, 1986. I therefore feel that it represents at the very most, a temporary aggravation of his injury of 1985 . . . . in fact, I wonder whether it has any relevance at all in the present case. . . . (James July 8, 1987 report).


Dr. James does not believe that Employee's work with F&M had a substantial impact on Employee's knee. (James's dep. p. 8). He does not believe that any temporary aggravation which may have occurred made Employee's knee worse. (Id. at 9). Dr. James found that Employee's right knee was normal. (Id. at 8, 14), Dr. James does not: believe that Employee's September 1985 injury significantly worsened Employee's left knee. He believes that, to the extent Employee has a disability of his left knee, it is related to his 1970 injury. (Id. at 62). Finally, Dr. James believes that Employee may have a 4% impairment to the left knee based on a loss of range of motion. Dr. James stated this opinion in his deposition.

Q. Okay. Doctor, let me represent to you because I'm unable to find the copy that I made of the of the AMA guide, that the AMA guide says a ten degree loss of range of motion and the loss of extension ‑‑ of flexion in the knee translates to a four percent permanent impairment of the knee.

A. Well, if it's true, that's fine.

Q. Okay. That ‑‑ let me just ask you to as‑‑...

A. How old ‑‑ how old ‑‑ how long had he had that loss of flexion?

Q. Well, let me ‑‑ let me start at this point and then I may get to that. Let me ask you to assume that what I've told you is correct, that....

A. Okay.

Q. . . a ten degree loss in of ‑‑ of impairment of the knee, ten degree loss of flexion in the knee is equivalent to a four percent impairment of the lower extremity.

A. Okay.

Q. In your report you indicate that Mr. Shelley had a ten degree. . .

A. Loss of flexion.

Q. . . loss of flexion in the left knee.

Q. Right.

Q. Okay. And that his range of motion in the right knee was essentially normal?

A. That's right,

Q. Okay. Assuming that what I've told you is correct, that he had ‑‑ that would translate to a four percent degree of impairment do you have any reason to argue with a four percent impairment of this gentlemen's knee?

A. I don't know what basis Reese made the entire thing on so if you to just use that as the only point of ‑‑ of the impairment raring then I'd have to say that's probably reasonable.

(James dep. pp. 59‑60).


On January 29, 1988, Employee saw Robert Gieringer, M.D. Dr. Gieringer is a board certified orthopedic surgeon. (Gieringer dep. p. 4). Dr. Gieringer believes that Employee has degenerative arthritis of both knees, the left knee worse than the right. (Gieringer January 29, 1988 medical report). Dr. Gieringer believes that Employee's work with F&M caused "a temporary aggravation which, from what he tells me today, pasted (sic) about four month. (Id.). Dr. Gieringer does not believe that Employee's work with F&M had a significant impact on his right or left knee. (Gieringer dep. p. 47). Dr. Gieringer believes that the 1985 incident had a significant impact on Employee's left knee. (Id. at 47). Dr. Gieringer rates Employee's left knee impairment at 10 percent under the American Academy of Orthopedic Surgeons Manual (AAOS) (Id. at 3). Dr. Gieringer believes that Employee would be rated as having a four percent impairment under the AMA guides but that this rating does not take into consideration various aspects of Employee's condition. (Id. at 13, 14)


Employee testified that both of his knees hurt following the September 3, 1985 accident. At various times from that date through November 17, 1987 Employee had pain in either one or both of his knees.


Employee claims that he is entitled to TTD from August 19, 1986 through November 17, 1986. Employee asserts that he did not suffer a substantial aggravation while working for F&M and that these benefits should be paid by Sunrise. Employee also claims he is entitled to an award of scheduled permanent partial disability (PPD) compensation, reimbursement for medical expenses and reimbursement for $750 in costs associated with Dr. Reese's deposition. Employee agrees to an offset for benefits received from Sunrise during periods when he was receiving both TTD compensation and unemployment benefits.


F&M argues that Employee did not suffer a substantial aggravation as a result of his work with F&M in July of 1986. Therefore, F&M is not: liable for the payment of any benefits claimed by Employee.


Sunrise argues that under the last injurious exposure rule F&M is responsible for the payments of benefits claimed by Employee after his July 1986 employment. Alternatively, Sunrise argues that Employee did not suffer a substantial aggravation as the result of the September 3, 1985 accident. Therefore Sunrise is not responsible for the payment of any benefits to Employee. Next, Sunrise argues that Employee has a permanent partial impairment rating of his left leg of between four and ten percent rather than the 20 percent given by Dr. Reese. Finally, Sunrise argues that it is entitled to an offset for TTD compensation paid to Employee during periods when Employee was receiving unemployment insurance benefits.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

The last injurious exposure rule adopted in Ketchikan Gateway Borough v. Saling, 604 P.2d 590 (Alaska 1979), applies when employment with successive employers contributes to an employee's disability. It imposes full liability on the employer at the time of the most recent injury if it was a cause of the disability. VECO, Inc. v. Wolfer, 693 P.2d 865, 868, n.1 (Alaska 1985).


This rule combined with the presumption of compensability in AS 23.30.120(a) imposes liability on the subsequent employer when a "preliminary link" between the disability and the employment is established. Providence Washington Company v. Bonner, 680 P.2d 100 (Alaska 1984) (Rabinowitz J. concurring).


We must make two determinations regarding the "preliminary link" for the presumption of the compensability to arise under this rule: (1) whether employment with the subsequent employer “aggravated, accelerated or combined with" a pre‑existing condition; and if so, (2) whether the aggravation, acceleration or combining with is a "legal cause" of the disability, i.e., "a substantial factor in bringing about the harm." United Asphalt Paving v. Smith, 660 P.2d 445, 447 (Alaska 1983) (quoting Saling, 604 P.2d at 597, 598).


An aggravation, acceleration or "combining with" is a substantial factor in the disability if it is shown (1) that "but for" the subsequent employment the disability would not have occurred and (2) the subsequent employment was so important in bringing about the disability that a reasonable person would regard it as a cause and attach responsibility to it. Fairbanks North Star Borough v. Rogers & Babler, 747 P.2d 528 (Alaska 1987).


Once the presumption attaches, the subsequent employer must come forward with substantial evidence that the disability is not work‑related. Burgess Construction v. Smallwood (Smallwood II) , 623 P.2d 312, 316 (Alaska 1981). Substantial evidence is such relevant evidence as a reasonable mind would accept in light of all the evidence to support a conclusion. Kessick v. Alyeska Pipeline Service Company, 617 P.2d 755, 757 (Alaska 1980). There are two methods of overcoming the presumption of compensability. (1) by affirmative evidence showing that the disability is not work‑related and (2) by eliminating all reasonable possibilities that the disability is work‑related. Land and Marine Rental Company v. Rawls, 686, P.2d 1187, 1188 (Alaska 1984),


If the subsequent employer successfully overcomes the presumption, then the employee must prove all the elements of his case by a preponderance of the evidence. Fairbanks North Star Borough, 747 P.2d at 533.

I. CLAIM AGAINST F&M

We first consider the applicability of the last injurious exposure rule to Employee's July 1986 employment with F&M. We must initially determine whether sufficient evidence was presented to establish a preliminary link between Employee's work with F&M and the subsequent period of disability.


We find that insufficient evidence was presented to establish this preliminary link. We particularly find that insufficient evidence was presented to establish that Employee's work with F&M aggravated, accelerated or combined with Employee's pre‑existing was a substantial factor in his subsequent disability.


Employee does not claim that he suffered an aggravation while working for F&M. However, Sunrise asserts that such an aggravation occurred. In support of this argument Sunrise cites various medical reports prepared after Employee's work with F&M which discuss right leg, rather than left leg, problems and cites testimony from Employee, Dr. Reese, Dr. James and Dr. Gieringer that Employee suffered an aggravation while working for F&M.


We do not believe the evidence supports this argument. First, substantial evidence was presented that Employee complained of both left and right leg pain before his work with F&M which related to his injury with Sunrise in September of 1985. This evidence includes Employee's testimony, Dr. Penrose's report, Dr. McCord's report, Thompson's physical therapy records and the testimony from LeBorde. Employee complained of problems in both his left and right knees from September 1985 to July 1986. The fact that Employee may have complained more of right knee pain at certain periods following his work with F&M does not establish that a substantial aggravation occurred to his right knee while working for F&M.


Second, even considering the testimony most favorable to Sunrise, none of the testimony from Employee, Dr. Reese or Dr. James supports a conclusion that Employee suffered a substantial aggravation of his pre‑existing condition, on even a temporary basis, as a result of his work for F&M. Employee testified that his condition regressed as a result of his premature termination of physical therapy and his attempt to return to work. He does not believe that he suffered an injury while working for F&M or that this work constituted a significant factor in his subsequent disability. Dr. Reese also does not believe that Employee suffered an injury while working for F&M. Dr. James testified that, at best, Employee suffered a temporary aggravation as a result of his work with F&M which did not have a substantial impact on his knee. Dr. James was not sure the work in 1986 had any relevance. Finally, Dr. Gieringer testified that while Employee's work with F&M caused a temporary aggravation, this work did not have a significant impact on his right or left knee.


Under the last injurious exposure rule a later employer is liable for compensation benefits only where an employee suffers a substantial aggravation of a pre‑existing condition. No evidence has been presented in this case that such a substantial aggravation occur. Therefore we find that a preliminary link has not been established between Employee's work with F&M and the subsequent disability such that F&M is responsible for the payment of disability benefits.


Even if a preliminary link was established, we find that substantial evidence was presented to overcome the presumption. Employee had a well‑established pre‑existing problem with his knees which required medical and physical therapy treatments regularly from September of 1985 to July of 1986. Employee's work with F&M lasted for only three days and a majority of time he was doing only light‑duty work. Employee and LeBorde testified that Employee was limping at the time his employment began. Employee testified that he did not suffer an injury or a substantial aggravation while working on this job. Employee did not report any injury or aggravation to either Dr. Von Wichman or Dr. Reese. Employee continued to receive physical therapy treatments after the termination of his work with F&M similar to the treatments he had received before this work. Drs. Reese, James and Gieringer all believed that Employee did not suffer a substantial or significant aggravation as a result of his work with F&M.


After the presumption has been overcome, we find that the weight of the evidence supports a conclusion that Employee did not suffer a substantial aggravation while working for F&M. We therefore, conclude that F&M is not liable for the payment of any compensation benefits to Employee.

II. THE CLAIM AGAINST SUNRISE

We next consider Employee's claim against Sunrise. We find sufficient evidence was presented to establish that the injury suffered by Employee on September 3, 1985 resulted in a period of disability between August 19, 1986 and November 17, 1986.


No dispute exists that Employee suffered an injury to both his knees while working for Sunrise on September 3, 1985. Employee testified that before this injury he had completely recovered from his 1970 injury to his left knee, and had been able to work at his normal occupation as an electrician for over 10 years.


Employee testified that he initially tried to continue working as a electrician after his September 3, 1985 injury. He contacted Dr. Stevens and Dr. McCord complaining of pain in both knees after this period of work. Following several physical therapy treatments Employee attempted to return to work at F&M, but was unable to continue because of his preexisting problems. After an additional period of physical therapy, Employee has been able to return to at least some type of employment.


Dr. Reese testified that the primary reason for Employee's right knee pain was his September 3, 1985 injury. Dr. Geiringer testified that he believes the 1985 injury had a sufficient impact on Employee's left knee problem.


We believe this evidence establishes that the period of TTD Employee suffered between August 19, 1986 and November 17, 1986 relates to the September 3, 1985 accident while working for Sunrise. We note that various physicians, including Dr. McCord, Dr. Von Wichman, Dr. James and Dr. Gieringer, have testified that Employee suffers from degenerative arthritis or osteoarthritis of the left knee. Further, Dr. James testified that Employee's September 3, 1985 injury did not significantly worsen his pre‑existing condition. We found, however, that weighing this evidence with that set forth above leads us to conclude that the period of TTD sustained by Employee from August 19, 1986 through November 17, 1986 resulted from the injury suffered while working for Sunrise on September 3, 1985. We therefore conclude that Sunrise shall pay Employee TTD benefits during this period.

III. MEDICAL EXPENSES

Employee claims he is entitled to reimbursement for medical expenses. Sunrise has not objected, beyond those arguments set forth above, to the payment of medicals specified in the March 17, 19885 preheating conference summary. These medicals total $ 3,245.10. We conclude that Sunrise shall reimburse Employee for this amount.

IV. COST

Employee claims that he is entitled to reimbursement for $750.00 in costs relating to Dr. Reese's deposition. Sunrise raised no particular objection to the payment of this cost beyond those general arguments discussed above. We conclude that Sunrise shall pay Employee $750.00 in costs.

V. PPD

Employee claims PPD compensation relating to his scheduled injuries. We find that substantial confusion has arisen concerning this issue. Dr. Reese originally provided a 20 percent permanent partial impairment rating of Employee's left knee. This rating was subsequently challenged by both Drs. James and Geiringer. Dr. Reese has now testified that the 20 percent rating is actually of Employee's right knee.


In arriving at this rating Dr. Reese, by his own admission, "abbreviated" the calculation of this rating. In his abbreviated calculation Dr. Reese apparently rated Employee at the upper end of his scale, despite the fact that it appears from Dr. Reese's own testimony that Employee should not be rated as having the most serious of impairments. Dr. Reese also testified that he would have rated Employee as having a impairment of more than 20 percent of his left knee. We find that other physicians have found Employee to have little, if any, impairment of the right knee.


We therefore do not give Dr. Reese's rating of Employee's right knee much weight. We deny PPD benefits for Employee's right knee.


We next consider Employee's left knee. The remaining ratings of Employee's left knee are by Dr. Gieringer and Dr. James. Dr. Gieringer rated Employee as having a four percent permanent partial impairment of left knee under the AMA guides but stated that this rating does not take into account various aspects of Employee's condition. Dr. Geiringer also rated Employee as having a 10 percent permanent partial impairment of the left knee under the AAOS. In response to questions in his deposition Dr. James concurred with a four percent permanent partial impairment rating of Employee's left knee based on changes in range of motion.


Under 8 AAC 45.122(a) a permanent impairment rating must be based on the AMA guides unless, in the provider's opinion, it cannot be determined under these guides. If the rating cannot be determined using the AMA guides, it may be based on the AAOS. We find that permanent partial impairment rating of Employee's left knee can be calculated using the AMA guides. We therefore disregard Dr. Gieringer rating of 10 percent under the AAOS. 8 AAC 45.122. Therefore we conclude that Sunrise shall pay Employee PPD compensation based on a impairment rating of the left knee of four percent.

VI. OFFSET FOR UNEMPLOYMENT INSURANCE

Employee has stipulated to an offset against any additional compensation benefits owing from Sunrise for unemployment insurance benefits received during periods when Employee was also receiving TTD compensation. See AS 23.30.187. Employee received unemployment insurance from April 8, 1986 through May 20, 1986 when he was also receiving TTD compensation. Sunrise is entitled to offset in a lump Sum against additional benefits to be paid Employee in the amount received as unemployment benefits during this period. AS 23.30.155(j).(
ORDER

1. Sunrise shall pay Employee TTD compensation from August 19, 1986 through November 17, 1986.


2. Sunrise shall pay Employee medical expenses of $3,245.10.


3. Sunrise shall pay Employee scheduled PPD compensation based on an impairment rating of four percent of Employee's left knee.


4. Sunrise shall pay Employee $750.00 in costs.


5. Sunrise is entitled to an offset in a lump sum received by Employee as unemployment insurance benefits during periods when Employee was also receiving TTD compensation.


Dated at Anchorage, Alaska, this 10th day of June, 1988.

ALASKA WORKERS' COMPENSATION BOARD

/s/ Rebecca Ostrom
Rebecca Ostrom, Designated Chairman

/s/ Donald R Scott
Donald R. Scott, Member

/s/ John Creed
John Creed, Member

TRB/RJO/cdl

If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 20 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.

APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to than proceedings before the Board, as provided In the Rules of Appellate Procedure of the State of Alaska.

A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Gerald Shelley, employee/applicant; v. Sunrise Electric, employer; and Alaska Pacific Assurance, insurer and Fishback & Moore of Alaska, employer and Travelers insurance Company, insurer/defendants; Case Nos. 521496, 616652; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 10th day of June 1988.

Clerk

SNO

( This is not the usual approach we would use. However, as the parties' agreed to it in this case, we adopt the parties agreement.








