ALASKA WORKERS' COMPENSATION BOARD
P.O. Box 1149 Juneau, Alaska 99802

RUFUS B. BUNCH,
)



)


Employee,
)
DECISION AND ORDER


Applicant,
)
AWCB Case Nos.
101384



)

101052


v.
)



)
Filed with AWCB Juneau

MODEL BUILDERS,
)
June 17, 1988



)


Employer,
)



)


and
)



)

INDUSTRIAL INDEMNITY CO.,
)



)


Insurer,
)


Defendants.
)



)


We heard this claim for temporary total disability (TTD) compensation, interest and attorney's fees and costs in Juneau,, Alaska on 5 May 1988. Employee is represented by attorney John W. Peterson. Defendants are represented by attorney T. G. Batchelor. The record closed at the conclusion of the hearing.


On 6 February 1979 Employee was injured at work when he slid off an icy roof and fell about 25 feet. He injured his head, back, and both legs. Employee is married and has two children.


Employee's injury preceded enactment of AS 23.30.041
, which provides for the rehabilitation of injured workers and established the position of the Rehabilitation Administrator (RA). Among the duties of the RA is to resolve vocational rehabilitation disputes which arise under the Alaska Workers' Compensation Act (AWAC). Defendants requested a formal vocational rehabilitation (voc rehab) conference to resolve the dispute concerning Employee's entitlement to TTD compensation during completion of a Board approved voc rehab plan. The RA discussed the claim with the parties and agreed to rule on the disputed issue, upon stipulation by both parties that the RA had jurisdiction to do so. The parties agreed to bring the matter directly to us, foregoing the subject matter expertise of the RA, in order to obtain an earlier resolution of the claim.


Employee is an intelligent, highly motivated individual who is unable to return to work at his former occupation as a carpenter due to his work‑related injuries. In January 1982 Employee began to attend college at Ketchikan Community College (KCC), while he was still on crutches and in pain. Employee sought and obtained voc rehab assistance from the Alaska Department of Education, Division of Vocational Rehabilitation (DVR). A two‑year engineering technician plan was discussed, as was a four‑year civil engineering degree. Defendants did not agree to either plan.


On 12 April 1984 we heard Employee's claim for disability compensation, a compensation rate adjustment, approval of the four‑year degree plan, and several related issues. We reopened the record on one occasion to receive additional pleadings and reopened it again to receive additional arguments. The record finally closed in November 1984, and we issued our Decision and Order (D&O). Bunch v. Model Builders, AWCB D&O No. 84‑0397 (14 December 1984).


In the D&O we noted that Defendants conceded responsibility for TTD compensation while Employee was engaged in an approved voc rehab program. (Id. at 20.) However, Defendants asserted Employee had already received sufficient training to work as an engineering technician. (Id. at 20.) We found that Employee was physically unable to perform engineering technician work. We stated: "Employer has presented no feasible alternative despite ample opportunity to do so. We accordingly approve the only reasonable alternative plan presented: the civil engineering four‑year‑degree." (Id. at 21; emphasis added.) Our order was somewhat different however. In Order No. 3 we stated: "Employee's vocational rehabilitation plan to be retrained as a civil engineer with a baccalaureate degree is approved. Employer shall pay temporary total disability benefits through the conclusion of the plan while Employee cooperates fully in his rehabilitation." (Id. at 25; emphasis added.)


Defendants appealed our decision which was eventually affirmed. Model Builders v. Bunch, 1JU‑85‑47 Civil (9 ‑January 1987).


Employee testified that after the April 1984 hearing he continued to take classes at KCC which would transfer to the University of Alaska at Fairbanks (UAF) toward his degree or as electives. Employee stated he always intended to obtain his batchelors degree, but without TTD compensation he would have to work after he received his Associate degree from KCC, before he could afford to attend UAF.


Employee testified that after receipt of our December 1984 D&O, Defendants paid him the retroactive disability compensation due on 28 December 1984. To response to the question about his ability to attend UAF in the spring of 1985, Employee stated: "I considered it. The problem was moving the family up there in such a short time span and finding housing there. I felt it would be very difficult to close up the house [in Ketchikan], pack, move the family up there and get established, and get started in the spring semester on the right foot without being in trouble with trying to get everything settled and take classes for the first two to three weeks, which are crucial to the course load…."


Employee testified that instead he attended the spring 1985 semester at KCC, and that summer he got his house ready to be rented, packed and moved to Fairbanks. Employee also stated that receiving ongoing TTD benefits from Defendants was a concern, especially considering the pending Superior Court appeal.


Defendants controverted TTD compensation on 12 June 1987 on the grounds that the rehabilitation plan was to have been completed by that date and Employee should have received his degree. No TTD compensation was paid after 30 May 1987. Defendants assert that we ordered a four‑year rehabilitation plan, as proposed by Mr. Gaff of DVR in his 22 August 1983 memorandum, and that we cannot now change our order. Defendants further assert that Employee should have commenced attendance at UAF in the spring semester of 1985, and that if he had done so, he would have received his Engineering degree in May 1987 instead of one year later. Employee graduated on 8 May 1988.


Employee asserts that he cooperated with rehabilitation and seeks payment of TTD compensation from 31 May 1987 through completion of his rehabilitation.

FINDINGS OF FACT AND CONCLUSIONS OF LAW
Temporary Total Disability Compensation

AS 23.30.040(e) as in effect at the time of Employee's injury provided:

The board may direct and provide the vocational retraining and rehabilitation of a permanently disabled person whose condition is a result of an injury compensable under this chapter by making cooperative arrangements with insurance carriers, private organizations and institutions or state or federal agencies. The expense of the retraining and rehabilitation shall be paid out of that portion of the second injury fund that exceeds $10,000. The person being retrained or rehabilitated shall receive compensation from the second injury fund for maintenance, in the sum which the board considers necessary, during the period of retraining and rehabilitation, not exceeding $100 a month.

The total expenditures for maintenance, training, rehabilitation and necessary transportation may not exceed $5,000 for one person.


This statute places no limitations on the duration of a voc rehab plan.
 Defendants have conceded that Employee is entitled to TTD compensation while he is engaged in a Board approved voc rehab program. Contrary to Defendants' assertion, our order clearly stated the Employee was entitled to TTD compensation "through the conclusion of the plan while Employee cooperates fully in his rehabilitation." We find that the standard we are to apply in determining Employee's entitlement to TTD compensation after May 1987 is whether Employee cooperated in his rehabilitation. We find that Employee did cooperate in his rehabilitation, and that he is entitled to TTD compensation through the date of graduation from UAF.


Employee testified that he was unable to attend UAF until he received workers' compensation benefits. He received retroactive disability compensation benefits on 28 December 1984, shortly before classes started in Fairbanks. Employee testified that he was unable to pack, make arrangements for his house in Ketchikan, move his family, locate housing in Fairbanks, and begin classes without jeopardizing his school work. We find Employee's explanation for not beginning classes at UAF in the spring of 1985 reasonable, and his actions justified.


Several witnesses testified about Employee's progress in school. Thomas Kinney, Ph.D., associate professor of Civil Engineering at UAF is Employee's faculty advisor. He confirmed Employee's testimony that Employee had transferred many credits, and had petitioned UAF to grant credit for the electives Employee had taken at KCC. (Kinney dep. pp. 56‑58.) Dr. Kinney described Employee as being extremely organized and well prepared. (Id. at 20.) He testified that it is unusual for a student to graduate from the Engineering program in four years, with four and one‑half or five years being the typical amount of time required. (Id. at 52‑53.) Finally, Dr. Kinney testified that Employee was diligent in the pursuit of his degree, both from his performance in classes and the organization of his classes to meet the prerequisites and sequencing requirements. (Id. at 54.) Employee testified that he graduated with a grade point average of nearly 3.5, with 4.0 being a straight "A" average. We note that Employee took 16 or 17 hours of very difficult classes each semester.


Roger Kempfer testified at hearing that he is the senior counsellor with DVR for the northern region, stationed in Fairbanks. The parties stipulated that Mr. Kempfer is a vocational expert. Mr. Kempfer became Employee's DVR counsellor in November 198.5 after Employee moved to Fairbanks. Mr. Kempfer was highly complementary of Employee and completely supported Employee's contentions, stating that Employee was one of the two best clients he has had in his 11 years of work in the field. He testified that Employee was an outstanding student, that Employee worked diligently toward his degree, that Employee took an appropriate course load. He stated that we approved Employee's voc rehab plan too late for Employee to enroll in the spring 1985 semester. He also stated it would have been difficult for Employee's family to move to Fairbanks in January due to the difficulty in finding housing, logistics and the extremely cold weather. He testified that DVR extended employee's completion date to May 1988 because Employee could not finish earlier.


Carol Jacobsen testified at hearing that she is a vocational rehabilitation services provider in Anchorage, with four years of experience. she has a degree in nursing. She testified she was retained to objectively review Employee's progress in school to determine if Employee could have graduated in May 1987 as he was scheduled to do. Ms. Jacobsen testified that Employee could have completed his degree requirements in May of 1987 if he had transferred in January 1985. She pointed out that Employee acquired 103 credits at KCC although a maximum of 72 credits can be transferred from a community college, and that many of the credits did not transfer. On cross‑examination Ms. Jacobsen testified that Bob Carlson, a professor of Civil Engineering since 1965, had informed her that a Civil Engineering degree can take some students five to five and one‑half years or longer, depending on the math that is needed. On cross‑examination Ms. Jacobsen also testified that the flow chart she had prepared (hearing exhibit No. 12) was in error. Neither of the sixth courses suggested for the spring 1986 semester (CE 435 or CB 412) could actually be taken because Employee had not taken the prerequisite for CE 435, and because the lab for CE 412 (the fourth lab Employee would be taking that semester) conflicted with ES 307.


In summary, we have found no evidence that Employee took any action to deliberately delay his graduation. We believe he acted reasonably under the circumstances and applied himself diligently to his studies. In reaching our conclusions we have placed greater weight on the testimony of Mr. Kempfer and Dr. Kinney than on the testimony of Ms. Jacobsen. Ms. Jacobsen's conclusion that Employee could have graduated in May 1985 was undercut on cross‑examination, and was premised on the assumption that Employee should have transferred to UAF in January 1985, a course of action which we have not found to be reasonable under the circumstances. We observed Employee's demeanor at hearing and carefully listened to his testimony. We found Employee to he a credible witness. in accord with the evidence and reasoning set out above, Defendants are responsible for the payment of TTD compensation at Employee's rate of $562.29 per week, from 31 May 1987 through the date Employee graduated, 8 May 1988.

Interest

In Land and Marine Rental Company v. Rawls, 686 P.2d 1187, 1192 (27 January 1984) out Supreme Court stated that "a workers' compensation award, or any part thereof, shall accrue lawful interest, as allowed under AS 45.45.010, which provides a rate of interest of 10.5 per cent a year and no more on money after it is due, from the date it should have been paid."


In accord with Rawls we find Defendants are responsible for the payment of interest at the rate of 10.5 per cent on the TTD compensation we have awarded.

Attorney's Fees and Costs

AS 23.30.145 provides in pertinent part:

(a) Fees for legal services rendered in respect to a claim are not valid unless approved by the board, and the fees may not be less than 25 per cent on the first $1,000 of compensation or part of the first $1,000 of compensation, and 10 per cent of all sums in excess of $1,000 of compensation. When the board advises that a claim has been controverted, in whole or in part, the board may direct that the fees for legal services be paid by the employer or carrier in addition to compensation awarded; the fees may be allowed only on the amount of compensation controverted and awarded. When the board advises that a claim has not been controverted, but further advises that bona fide legal services have been rendered in respect to the claim, then the board shall direct the payment of the fees out of the compensation awarded. In determining the amount of fees the board shall take into consideration the nature, length and complexity of the services performed, transportation charges, and the benefits resulting from the services to the compensation beneficiaries.

(b) If an employer fails to file timely notice of controversy or fails to pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of his claim, the board shall make an award to reimburse the claimant for his costs in the proceedings, including a reasonable attorney fee. The award is in addition to the compensation or medical and related benefits ordered.


Employee seeks a total attorney's fee of $9,130.97. This amount is comprised of $3,714. for 30.95 hours of attorney's time at $120 per hour, $4,963.75 for 39.71 hours of attorneys time at $125 per hour, and office overhead of $453.22 for "typing," "telephone," "copiers" and "miscellaneous."


No costs other than tax at five per cent were itemized, although it is apparent that long distance telephone charges, travel expenses for Employee and his attorney, and copying charges were incurred.


Defendants controverted payment of TTD compensation on 12 June 1987 and we have determined Employee is entitled to payment of TTD compensation through the date he graduated. We find Defendants are responsible for the payment of Employee's attorney's fees under AS 23.30.145(a). Section 145(a) provides for the payment of a statutory minimum fee. We have awarded disability compensation of about $27,472. The statutory minimum fee on the amount would be $2,897.


We may award a fee in excess of the statutory minimum fee. in determining the amount of the fee we are to consider the nature, length and complexity of the services performed, transportation charges, and the benefit Employee received from the services. Mr. Peterson has represented Employee since 1983, however, he received attorney's fees in connection with the previous litigation and now seeks fees for the period beginning 13 May 1987. The nature of the services were rather routine; attending conferences with Employee and others, preparing and reviewing pleadings and correspondence, attending preheating conferences and attending the hearing. Mr. Peterson was also required to travel from Ketchikan to Fairbanks to participate in depositions. The legal issues involved in this dispute were not complex. The factual issues concerning course selection, sequencing and prerequisites were quite complex. A significant amount of preparation was required to submit the facts to us in a clear and understandable manner. Employee's entitlement to additional compensation was vigorously resisted by Defendants. Considering the complexity of the facts presented at hearing and the amount of time expended by Mr. Peterson, which we find to be reasonable, we find that an award of an attorney's fee in excess of the statutory minimum fee is warranted. We also base this finding on our recognition of the need to provide adequate compensation in order to ensure the availability of competent counsel to represent disabled workers.


Mr. Peterson raised his hourly fee on 1 January 1988 from $120 to $125 per hour. The attorney's time itemized totals $8,677.75 through completion of the lengthy hearing. We find the attorney's time itemized is justified and award a fee of $8,677.75. We award no fee for the typing, telephoning and miscellaneous services provided by clerical personnel. This is consistent with our previous holdings and that of the Fee Review Committee of the Alaska Bar Association. Rudolph v. Glacier Fire Department, AWCB D&O No. 86‑0054 (26 February 1986), Fee Arbitration Dec. No. 34‑80 (12 December 1980). These decisions hold that routine clerical services are to be included in the attorney's hourly fee. We find that Mr. Peterson's hourly fee of $120 and $125 is adequate to absorb the clerical support overhead.


We may award an employee litigation costs under 8 AAC 45.180(f) and under AS 23.30.145(b) when the payment of compensation is resisted. We find Defendants have resisted the payment of compensation which we have awarded, and are responsible for the  payment of

Employee's reasonable costs. The only cost itemized by Employee is tax at five per cent. Tax is not included in the list of costs in 8 AAC 45.180(f) which may be awarded. We have previously held, however, the list in Section 180(f) is neither all inclusive not meant to be restrictive, and that we may still award other reasonable and necessary costs. Hogg v. Nabors Alaska Drilling, AWCB D&O No. 87‑0164 (27 July 1987); Evans v. Hull Construction, AWCB D&O No. 86‑0043 (7 February 1986). We find tax to be a reasonable and necessary cost of litigation. Defendants shall pay tax at the rate of five per cent on the attorney's fee we have awarded.


We wish to avoid further litigation in this case. Within seven days of the date of this order Employee shall submit a list of other costs incurred, if any, to Defendants for reimbursement. Defendants shall reimburse Employee for reasonable costs. We retain jurisdiction to resolve disputes.

ORDER

1. Defendants shall pay temporary total disability compensation at the rate of $562.29 per week for the period 31 May 1987 through 8 May 1988.

2. Defendants shall pay interest at the rate of 10.5 per cent on the disability compensation we have awarded.

3. Defendants shall pay Employee's attorney's fee of $8,677.75.

4. Defendants shall pay tax at the rate of 5 per cent on the attorney's fee.

5. Defendants shall pay other reasonable costs submitted by Employee, if those costs are submitted within seven days of this order. We retain jurisdiction to resolve disputes.


DATED at Juneau, Alaska this 17th day of June, 1988.

ALASKA WORKERS’ COMPENSATION BOARD

/s/ L.N. Lair
Lawson M. Lair, Designated Chairman

/s/ DwRichards
David W. Richards, Member

LNL:spl

If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 20 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.

APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Rufus B. Bunch, Employee/Applicant; v. Model Builders, Employer; and Industrial Indemnity, Insurer/Defendants; Case Nos. 101384 & 101052; dated and filed in the office of the Alaska Workers' Compensation Board at Juneau, Alaska, this 17th day of June, 1988.

Clerk

SNO

� Section 30 of 93 SLA 1982 made AS 23.30.041 effective 1 July 1982. Section 27 of that Act repealed AS 23.30.040(e), which will be discussed subsequently.





� AS 23.30.041(g), which became effective in 1982, provides that voc rehab services may not exceed 37 weeks unless special circumstances necessitate an extension of up to 37 additional weeks.


� We have previously authorized a reasonable, per page copying charge, although such charges are not included in the list of awardable costs in 8 AAC 45,180(f).





