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On 5 May 1988 we heard Employee's claim for disability compensation, a compensation rate adjustment, medical care, vocational rehabilitation (voc rehab), and attorney's fees and costs in Juneau, Alaska. Employee is represented by attorney Peter Moote of Freeland, Washington.
 Defendants are represented by attorney Tom Slagle. We requested that the parties submit their closing arguments in writing, and held the record open for that purpose. Defendants timely submitted their arguments. Employee did not submit arguments and we met to consider and decide the issues oil 2 June 1988, the date of the next regularly scheduled meeting of the Board. The record closed on that date.


Employee is a 37‑year old Washington resident. He is married and has four children. Employee quit school after the tenth grade and began to work as a logger. Employee worked for several logging companies in Alaska before going to work for Scott Paper Company. In 1978, after about nine years with Scott, Employee "basically quit logging" and went to work in the field of real estate sales. (Employee dep. p. 7.) Employee decided there was not much future in logging, so he changed careers. (Id. at 13‑14.)


Employee was fairly successful in the real estate field. He specialized in marketing and zero‑down buying. Employee sold property as an agent and bought and sold properties as investments for himself. He also sold cedar wood for cash, did some work for others as a logger, and bought and sold antiques for cash. Employee testified that he has a learning disability, has problems reading, and relied heavily on his wife to assist him with the paperwork involved in real estate sales.


Employee testified that in 1984 the real estate business was down as were his earnings, that he was experiencing problems with his marriage, and that he needed a change of attitude. He took a leave of absence from the real estate firm, turned his listings over to another agent, and came to Alaska to work as a logger. (Id. at 21.) He started working for Employer as a hook-tender on 12 July 1984. He earned $15 per hour plus time‑and‑a‑halt for overtime.


On 8 August 1984 Employee climbed a tree and fell 12 to 15 feet. He testified that he injured both knees, with the right knee being more painful and swollen. Employee continued to work for the remainder of the day but was terminated for being too slow. (Id. at 45.) Employee also stated he exchanged words with the foreman, thinking him to be the chaser. Employee reported the injury when he got back to camp that evening. Because Employee had already been terminated, he returned to his home in Washington for medical treatment.


Employee's family physician, Ben Burgoyne, M.D., referred Employee to Allen Jackson, M.D., for arthroscopic surgery. Dr. Jackson diagnosed a torn meidal meniscus of the right knee and removed the posterior horn of the medial meniscus. (operative Report, 23 August 1984.) Prior to surgery, Dr. Burgoyne noted: "The patient has a rather tender left knee. There is some medial swelling. There is tenderness over the medial cartilage. There is some pain on flexion and extension, particularly at the limits of these motions." (Burgoyne, preoperative history and physical, 23 August 1984; emphasis added.)


Defendants accepted Employee's claim and paid TTD compensation at the statutory minimum rate
 of $110 per week from the date Employee Was injured, through 27 October 1984.


On 4 September 1984 Employee wrote to Insurer requesting a compensation rate increase. Employee stated that his wages at the time of injury averaged $140 per day and requested that his compensation payments be based upon those earnings. Employee stated that due to his real estate investments and self‑employment, W‑2 forms did riot accurately reflect his earnings in previous years, and that tax records had not been prepared.


On 12 October 1984 Insurer controverted the compensation rate increase.


Employee testified that he returned to work for Advance Properties selling real estate in October 1984 after his right knee healed, and his doctor released him to return to work. (Employee dep. p. 22.) He worked for Advance Properties until February 1985 when he became employed by Walker‑Wells Inc. Employee testified he left Advance Properties because the broker was "an immoral person due to an open marriage...." (Id. at 23.)


Employee testified that while attending his niece's birthday party in the summer of 1985 he rode a small, child's bicycle with his knees in a hyperflexed position, and injured his left knee. He stated, "I was riding a bicycle, and it just popped loose. It just felt like something just broke loose inside of there and my whole leg turned, would just turn right sideways Clean over. It was definitely something bad wrong. (Id. At 52‑53.) Although this incident was discussed at hearing and at Employee's deposition, we find no evidence in the record indicating the date this incident occurred.


Employee testified that after this injury his left leg would "flop around" and was swollen and painful. He did not see a physician, however, because he was totally broke. (Id. at 25, 52.) Employee said he already owed $4,000 or $5,000 in doctor bills, related to an illness of one of his children. (Id. at 60.)


Employee stated that his left knee remained swollen and painful, and that this caused him to become depressed, caused a stomach ulcer, and made him unable to sell real estate. (Id. at 52.) Employee described the result of the injury as follows:

I didn't feel that Alaska was going to help me on the knee. I actually never even related the two at that point.

I became very despondent. I was dragging my leg around trying to sell real estate, literally dragging my leg. And I was trying to act like I was walking straight, and here I had this leg that was totally crippled, and I was trying to make the best of it.

My attitude went kind of sour. I started developing stomach problems, and it finally was diagnosed as due to an ulcer. I went into depression.

Q When did you discontinue your work?

A I was terminated because of my attitude.

(Id. at 25.)


Employee last worked in August 1985, after he was terminated from his real estate sales job. (Id. at 26.)


More than a year passed before Employee saw anyone about his knee, and then only after he received welfare assistance from the State of Washington. Employee's doctor recommended that he get counseling about his psychological problems, so he was seen at Family Counseling Services, Inc., in Arlington, Washington (hereafter, "Smokey Point"). (Id. at 62.) Employee explained these circumstances as follows:

Q When did this [ulcer] first start to manifest itself?

A Right after the knee popped loose, within the first couple of weeks.

Q There was the left knee?

A Yes, The left knee, yeah.

Q How did it manifest itself? How does it feel?

A It started, the stomach started hurting me when I drink coffee. Normally, when you go to the office in the morning you get a cup of coffee, you know, and go sit down and look over your paperwork. And I got so I couldn't even drink coffee.

I would be upset, my stomach. I was upset about the leg, trying to not show anybody in the office that I was hurting.

Q Did you go see a doctor about this problem you were having with your stomach?

A No.

Q When did you first see a doctor?

A It was all at one time, when I got some financial aid.

Q So this would have been at the same time you saw a doctor with regard to your left knee?

A Yes.

I reported the whole thing at one time, you know.

Q How do you connect the ulcer problem with the knee problem?

A Being upset about not being able to work and sell, and that's when my whole attitude went sour, and as a result of that, I was terminated.

Q. Did the doctor tell you that the two were connected in any problem?

A No really, I knew that they were connected.

When I looked back on it, I knew that I started becoming more and more depressed all the time about than thing.

My ulcer got worse and worse and, you know, just kept progressively ‑‑ (pause)

Q When did you first seek some help from a professional as far as some of the psychological problems?

A My doctor recommended that I get some counseling.

(Id. at 61‑62.)


On 26 September 1986 Employee saw Carl Andrew M.D., a board certified orthopedic surgeon from Everett, Washington for his left knee. Dr. Andrew performed arthroscopic surgery and found "a completely separated bucket handle type tear of the medial cartilage and he also had a shelf or plica formation." (Andrew dep. p. 5.) it is Dr. Andrew' opinion that the bucket handle tear of the medial cartilage occurred at the time of Employee's 1984 logging injury, and that the end of the split cartilage tore loose at the time of the bicycle ride. (Id. at 7.) In connection with the other finding, Dr. Andrew stated.

The other thing ... was the shelf or the plica formation that I mentioned before, which is most certainly due to a hard direct blow to that area, to the front of the knee on the inner side, inner side of the patella, kneecap. That was the other finding that made me believe that it was an old injury. This is not an injury that you can get from riding a bicycle under any circumstances.

(Id. at 7.)


In January 1987 Dr. Andrew reported that Employee should he able to return to some sort of work in about one month. (Andrew progress note, 6 January 1987.) Dr. Andrew testified however, that he did not see Employee after January 1987 so he did not know when Employee reached medical stability. (Andrew dep. p. 12.) Dr. Andrew also testified that a knee injury such as Employee's would normally not preclude an individual from participating in real estate sales. In connection with returning to work performing heavy physical labor, Dr. Andrew felt that an individual could "probably return in some capacity" but would probably be able to perform such work for fewer years as a result of the injury. (Id. at 14.)


In April 1988, Defendants referred Employee to Charles A. Peterson, M.D., of the Seattle Orthopedic and Fracture Clinic, for an orthopedic examination. At the time of this examination, Employee reported that both knees bothered him, with the left worse than the right. Employee reported an inability to run, a feeling of instability, episodes of giving away followed by swelling, burning in the left knee and problems bending and jumping. Dr. Peterson diagnosed torn medical menisci of both legs, both postoperative, the right related to the logging accident, the left "possibly related to industrial injury." Dr. Peterson also noted another problem with Employee's left knee, which he diagnosed as an "anterior cruciate insufficiency, unlikely related to bicycle accident, possibly due to industrial injury...... Dr. Peterson then stated:

It seems unlikely that [a] normal meniscus would tear from riding a "Sting Ray bike", which would, of course, put the knee in marked flexion. A normal meniscus would probably stand this kind of trauma; [an] abnormal meniscus might very well suffer a tear and go on to the symptoms that he described. In addition, I believe he has suffered a torn anterior cruciate ligament which seems extremely unlikely would be the result of the Sting Ray bike accident. Therefore, it is my opinion that this man, more likely than not, hurt his left knee, probably the meniscus and more than likely the anterior cruciate also, in the fall down the tree. He then had the episode of  riding the bicycle with his knee markedly flexed and developed an acute tear which had to be rejected.

(Peterson report, 21 April 1988.)


Employee was seen by Ronald G. Early, M.D., a board eligible psychiatrist upon referral by Employee's attorney. Dr. Early saw Employee on 20 May 1987 and 27 July 1987. Dr. Early found Employee to have good judgment and to be bright but very poorly educated. He reported Employee's symptoms as inability to cope with stress, some sleep problems, inability to concentrate, and an ulcer. Dr. Early felt that Employee was "trying extremely hard to overcome a devastating physical, emotional, and financial change in his life." He also felt that Employee's "medical condition is totally related to his original injury, and this has been further exacerbated by the sequel of those events, complications of inadequate financial assistance, extensive medical problems, and failure to have adequate vocational counseling. The problem with his vocational counseling is... that he has not had a neuropsychological evaluation to determine what learning disability, if any, he may have. (Early, 29 July 1987 report, pp. 2‑3.) Dr. Early found no evidence that Employee had a personality or character disorder, or any psychiatric illness before his injury. (Early dep. pp. 16‑17.)


Dr. Early testified that peptic ulcer disease is highly associated with personal stress, and associated Employee's stress with his knee injury (Early dep. p. 7), that Employee was physically not capable of logging (Id. at 9) and that Employee "Might think of himself as being able to succeed in certain career but not have the cognitive or intellectual capacity to do that and not have the educational background to succeed." (Id. at 10.)


In addition to a neuropsychological evaluation, Dr. Early recommends once‑per‑week therapy for a minimum of one year, and medications. (Id. at 15‑16.)


John E. Hamm, M.D., is a psychiatrist who say Employee on l April 1988 and 7 April 1988 upon referral by Defendants' attorney. Dr. Hamm specializes in evaluating people with physical illnesses associated with psychiatric problems. Dr. Hamm reported that, at the time of his examination, Employee was suffering from "depression and anxiety in response to multiple psychological stressors." He felt Employee's anxiety and depression caused some impairment. Dr. Hamm reported the impairment was "not related to his injury on May 8, 1984. Rather [the anxiety and depression] are related to ongoing psychological stressors exacerbating earlier character logical problems." (Hamm, 15 April 1988 report.)


At hearing, Dr. Hamm testified about the stressors affecting Employee's depression and anxiety. For the most part, the stressors related to financial difficulties and to marital and family problems. Dr. Hamm testified that both financial an marital problems had existed for several years and could be related back several years, to the period 1977‑79.


Dr. Hamm also testified about personality traits exhibited by Employee which could be related back to Employee's childhood. Dr. Hamm diagnosed Employee's condition as a "co‑dependent personality". He stated Employee denies his dependency. Dr. Hamm also believes that Employee has problems with the symbolic use of language, specifically resulting in problems with reading, spelling and grammar. He does not know if Employee has a learning disorder, but believes the language problem causes negative self‑esteem. Dr. Hamm also testified that Employee has hysteroid characteristics, confirmed by testing.


In connection with Employee's ulcer, Dr. Hamm stated that there were three schools of thought about their cause, but that the strongest evidence is toward inherited predisposition toward the illness. He acknowledged that Employee also exhibited the Characteristics of a person who reacts to everyday stress with increased worry and anxiety, and that extremely stressful situations contribute to physical problems such as ulcers.


Employee seeks a compensation rate adjustment based upon his earnings at the time of injury. Employee justifies the request primarily on need, and the unfairness of the $110 rate. Employee also seeks TTD compensation from the date he was terminated from his real estate sales job. Employee seeks vocational rehabilitation and a determination that his ulcer and psychological condition are work related.


Defendants assert that Employee's claim for a compensation rate adjustment is barred, under AS 23.30.110(c) because Employee did not request a hearing on the issue within two years from the date Defendants controverted the compensation rate adjustment. Defendants assert that Employee's claim for TTD compensation for his left knee injury is barred, under AS 23.30.100(a), because Employee failed to give notice of that injury within 30 days after the injury.

FINDINGS OF FACT AND CONCLUSIONS OF LAW
Compensation Rate Adjustment

AS 23.30.220(a), provides in pertinent part:

(a) The spendable weekly wage of an injured employee at the time of an injury is the basis for computing compensation. it is the employee's gross weekly earnings minus payroll tax deductions. The gross weekly earnings shall be calculated as follows:

(1) The gross weekly earnings are computed by dividing by 100 the gross earnings of the employee in the two calendar years immediately preceding the injury.

(2) If the board determines that the gross weekly earnings at the time of the injury cannot be fairly calculated under (1) of this subsection, the board may determine the employee's gross weekly earnings for calculating compensation by considering the nature of the employee's work and work history.


AS 23.30.110(c) provides in pertinent part; "If a claim is controverted by the employer and the employee does not request a hearing for a period of two years following the date of controversion, the claim is denied."


Defendants controverted Employee's claim for a compensation rate adjustment on 12 October 1984. On 14 October 1986 Mr. Holley prepared a form which requested a copy of our file, entered his appearance, and requested a hearing on permanent partial disability benefits. Mr. Mote filed an Application for Adjustment of Claim and Statement of Readiness to Proceed requesting a hearing on the compensation rate issue on 10 April 1988. Even Mr. Holley's form, which did not request a hearing on the issue controverted was not prepared for more than two years after the date of controversion. We find, therefore, in accord with AS 23.30.110(c), Employee's claim for a compensation rate adjustment is barred and must be denied and dismissed.


Even if Employee's claim had not been barred for failing to timely request a hearing, we would be unable to award a compensation rate increase. The Alaska Supreme Court has recently decided several cases on when to use AS 23.30.220(a)(1) instead of subparagraph (2) and vice versa. We have consistently applied those cases
 when asked to decide compensation rate issues under the post‑1983 statute. See, e.g., Bufton v. Conam Alaska, AWCB D&O No. 87‑0163 (24 July 1987). In Taylor v. Pacific Erectors, Inc., AWCB D&O No. 85‑0335 (27 November 1985) we found that those supreme court cases meld into the following analytical framework. First, we must compare the employee's historical wages as calculated under subsection 220(a)(1) with his wages at the time of injury as reflected by his actual earnings at that time. Second, we must determine whether the difference, if any, between these two wage figures is substantial. Third, if the difference is substantial, we must determine whether the wages being earned at the time of injury would continue into the period of disability. Finally, if the wages are likely to continue, we must determine the employee's gross weekly earnings by considering the nature of his work and work history.


We have insufficient information to determine if Employee is entitled to a compensation rate adjustment when the facts are applied to the analytical framework set out above. We have no evidence as to whether Employee's wages at the time of injury would continue into the period of disability. Furthermore, the actual level of Employee's historical earnings is unclear due to unreported income and investment income resulting from his own and Mrs. Jewett's combined labors. Finally, we have no information on the impact of economic conditions on the real estate market in the area where Employee worked.


Defendants have paid Employee's disability compensation at the statutory minimum rate of $110 per week. We find that Employee is entitled to compensation for total disability at the rate of $110 per week.

Left Knee Injury

AS 23.30.100(a) provides: "Notice of an injury or death in respect to which compensation is payable under this chapter shall be given within 30 days after the date of such injury or death to the board and to the employer."


It is not disputed that Employee filed a Report of Occupational Injury or Illness on 8 August 1984, the day Employee was injured. Therefore, we find Employee's claim is not barred by AS 23.30.100(a). Furthermore, just two weeks after the injury, Dr. Burgoyne reported swelling and tenderness in Employee's left knee. Dr. Burgoyne's report was prepared in anticipation of Employee's right knee surgery, and Defendants paid for that surgery. Unquestionably, Insurer received Dr. Burgoyne's report and had actual knowledge of Employee's left knee problems very soon after the accident occurred.


AS 23.30.120(a) provides in pertinent part; "In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter."


In Burgess Construction Co. v. Smallwood, 623 P.2d 312, 316 (Alaska 1981) (Smallwood II), the Alaska Supreme Court held that the employee must establish a preliminary link between the injury and the employment. This rule applies to the original injury and continuing symptoms. See Rogers Electric Co. v. Kouba, 603 P.2d 909, 911 (Alaska 1979). "[I]n claims 'based on highly technical medical considerations' medical evidence is often necessary in order to make that connection." Id. "Two factors determine whether expert medical evidence is necessary in a given case: the probative value of the available lay evidence and the complexity of medical charts involved." Veco Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985). Once the employee makes a prima facie case of work‑relatedness the presumption of compensability attaches and shifts the burden of production to the employer. Id. at 870. To make a prima facie case the employee must show 1) that he has an injury and 2) that an employment event or exposure could have caused it.


To overcome the presumption of compensability, the employer must present substantial evidence the injury was not work‑related. Id. Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978). The Alaska Supreme Court "has consistently defined 'substantial evidence' as 'such relevant evidence as a reasonable mind might accept as adequate to support a conclusion."' Miller, 577 P.2d at 1046 (quoting Thornton v. Alaska Workmen's Compensation Board,‑411 P.2d 209, 210 (Alaska 1966)). In Fireman's Fund American Insurance Cos. v. Gomes, 544 P.2d 1013, 1016 (Alaska 1976), the court explained two possible ways to overcome the presumption: 1) producing affirmative evidence the injury was not work‑related or 2) eliminating all reasonable possibilities the injury was work‑related. The same standards used to determine whether medical evidence is necessary to establish the preliminary link apply to determine whether medical evidence is necessary to overcome the presumption. Veco, 693 P.2d at 871. "Since the presumption shifts only the burden of production and not the burden of persuasion, the evidence tending to rebut the presumption should be examined by itself." Id. at 869. if the employer produces substantial evidence that the injury was not work‑related, the presumption drops out, and the employer must prove all the elements of his claim by a preponderance of the evidence. Id. at 870, "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of jurors that the asserted facts are probably true." Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964).


We find that Employee has presented sufficient evidence to establish the preliminary link between his employment and his left knee injury. We rely on Employee's testimony that he injured both knees when he fell, and on Dr. Burgoyne's report of 23 August 1984 that Employee had a tender and swollen left knee. We also rely on the testimony of Dr. Andrew that the bucket handle tear of the cartilage occurred at the time of the 1984 injury, and that the plica formation was due to a hard blow to the knee, and not from riding a bicycle. Therefore, the presumption of compensability attaches.


We find no evidence in the record that Employee's left knee injury was not work related. We find that Defendants have failed to present substantial evidence that Employee's left knee injury was not work related.


Because we have determined that the presumption of compensability attached, and because Defendants failed to rebut the presumption, we find that Employee's left knee injury is work related.


Even if we had found that Defendants had presented substantial evidence that Employee's left knee injury was work‑related, thereby rebutting the presumption of compensability, we would have found that Employee proved his claim by a preponderance of the evidence. We would have relied on the same evidence we relied upon to determine that the presumption of compensability attached.

The Ulcer

In determining whether Employee's ulcer is related to his logging accident, we apply the same legal analysis we relied upon to determine if Employee's left knee injury was work related.


Dr. Early testified that in his opinion, Employee's knee injuries resulted in increased stress due to financial pressures. The increased sinless resulted in an increase in the release of chemicals in the stomach which caused the ulcers to form. (Early dep. p. 18.) Employee testified that he started to have stomach problems after his left leg "popped" in the summer of 1985, and he started having problems selling real estate. We find that Employee has presented sufficient

evidence to establish the preliminary link between his ulcer condition and his left knee injury, which we have determined to be work‑related. We rely on the testimony of Dr. Early and Employee. Therefore, the presumption of compensability attaches.


Dr. Hamm testified that Employee's ulcer is probably due to an inherited predisposition, although other factors, such as stress and Employee's personality type, also may have contributed to it's development. We find that Dr. Hamm's testimony, considered alone, Constitutes substantial evidence that Employee's ulcer is not work related. Therefore, the presumption drops out, and Employee must prove his claim by a preponderance of the evidence.


Both Dr. Early and Dr. Hamm acknowledge that stress may play a roll in the development of an Ulcer. Dr. Early attributes Employee's ulcer directly to his 1984 logging accident. As we have determined that Employee's left‑knee injury is work related, we also conclude that injury affected his ability to perform his work in real estate sales, and resulted in his being terminated. In our view, trying to work with an injured leg, losing his real estate sales job, and being forced to sell his investment properties, clearly resulted in increased stress because Employee was no longer able to support himself and his family. We also conclude that having a knee injury for which he was unable to obtain medical care for over a year, added to the stress Employee experienced. Accordingly, we find by a preponderance of the evidence, that Employee's knee injury interfered with his ability to sell real estate and resulted in financial problems, Employee's financial problems caused stress, and the stress resulted in the development of the ulcer.

Psychological Problems

In determining if Employee's psychological problems are work related we apply the same legal analysis we relied upon to determine if Employee's left knee injury was work related.


Employee testified that he experienced stress from trying to sell real estate after he injured his left knee, and as a result of losing his real estate sales job. Dr. Early testified that Employee "has stress in his life, an injury, subsequent loss of job, changes in his life structure and self‑esteem, all of which resulted in an alteration in his ability to continue functioning on the job, altered his personal lifestyle." Dr. Early found no evidence that Employee had these problems before he was injured and expressed his opinion that all of those "sequela ... are a direct result of his industrial injury." (Early dep. p. 16.)


Dr. Hamm reported that Employee is suffering from anxiety and depression which causes some impairment. He does not believe Employee's condition meets the criteria for diagnosis of any psychiatric illness. Dr. Hamm does not believe Employee's psychological impairment is related to his 1984 logging injury. He relates Employee's problems to "multiple psychological stressors" which exacerbated Employee's passive dependent personality, low self‑esteem, and dependency conflicts. (Hamm report, 15 April 1988.) At hearing Dr. Hamm indicated that the "stressors" he was .referring to, directly and indirectly revolved around financial problems. other stressors were marital and family problems (one of Employee's four children is retarded, requiring special schooling) but these problems were also related, in part, to financial difficulties.


We find that the testimony of Employee and of Dr. Early, described above, establish a relationship between Employee's left knee injury, which we have found to be work related, and his psychological problems. Therefore, we find the presumption of compensability attaches.


We find Dr. Hamm's testimony, considered alone, that Employee's psychological problems are not related to the 1984 injury is sufficient to rebut the presumption of compensability. Therefore, the presumption drops out and Employee must prove his claim by a preponderance of the evidence.


Dr. Hamm testified that he had access to, and relied upon, the reports from Smokey Point counseling which indicated Employee suffered from stress and financial problems before his 1984 injury. Dr. Early did not have access to those reports. (Early dep. p. 31.) Dr. Early's opinion is weakened somewhat by this lack of information. Dr. Hamm reported, however, that Employee's financial problems resulted, in part from bad financial decisions. We find no evidence in the record to support that conclusion. In addition, Dr. Hamm did not have the benefit of our determination that Employee's left knee injury was related to the 1984 logging accident. We note that both Employee's psychiatrist and Employer's psychiatrist agree that the stress Employee experienced, subsequent to the 1984 logging accident, was related to financial problems and had a significant impact on Employee. Dr. Hamm believes that the 'psychological stressors" exacerbated Employee's pre‑existing characterological problems. A pre‑existing condition does not disqualify a claim from work‑connection if the employment aggravated, accelerated, or combined with" the pre‑existing condition to produce a disability. Thornton v. Alaska Workmen's Compensation Board, 411 P.2d 209, 210 (Alaska 1966). Considering all of the evidence available, we find that Employee has psychological problems and that those problems are work related. We believe Employee experienced difficulty selling real estate after his left knee hyperflexation injury which caused financial and psychological stress. Employee attempted to work but was terminated. We believe the loss of employment significantly aggravated Employees psychological problems. in reaching this conclusion we rely on Employee's testimony and the testimony of Dr. Early. We also rely on the evidence that financial pressures played an important role in Employee's problems, and the fact that Employee's financial problems could have been alleviated or minimized, if he had been paid disability compensation by Defendants.

Permanent Partial Disability Compensation

AS 23.30.190(a) (2) provides for the payment of compensation for a disability which is partial in character but permanent in quality. Permanent partial disability (PPD) compensation is payable in addition to temporary disability compensation.


Although PPD compensation was requested at hearing, neither of Employee's knees have been rated for residual permanent impairment under the AMA Guides to the Evaluation of Permanent impairment as required under 8 AAC 45.122. We presume that Employee's right knee reached stability at some time after the surgery, and should have been rated for permanent disability. Dr. Andrew operated on the medial meniscus of Employee's left knee and stated that Employee should be able to return to work, although he did not know when medical stability was reached. Subsequently, Dr. Peterson diagnosed a torn anterior cruciate ligament. We have no information indicating if surgery is required to correct this condition. It appears likely that even if surgery is not required, the ligament injury will have an impact on the degree of permanent impairment. Considering the fact that the ligament injury has not been treated, it is doubtful that Employee's left knee is stable at this time.


We have insufficient information to determine if Employee is entitled to scheduled PPD compensation at this time.

Vocational Rehabilitation

AS 23.30.041(c) provides:

(c) If an employee suffers a permanent disability that precludes return to suitable gainful employment, the employee is entitled to be fully evaluated for participation in a rehabilitation plan within 90 days after the date of injury. A full evaluation shall be performed by a qualified rehabilitation professional. if, in the opinion of the qualified rehabilitation professional, the medical, physical, or emotional state of the employee precludes a full evaluation, the rehabilitation professional shall prepare a preliminary evaluation. A preliminary evaluation shall include the reasons why a full evaluation cannot be made, an opinion as to when the employee will be eligible for a full evaluation, and any information that would be included in a full evaluation that can be determined and reported by the rehabilitation professional at the time of the preliminary evaluation. If the employer does not timely schedule an evaluation under this subsection, the board or a person designated by the board may retain a qualified rehabilitation professional to perform the evaluation. The employer shall pay the reasonable costs of an evaluation under this subsection.


AS 23.30.265(28) provides:

"suitable gainful employment" means employment that is reasonably attainable in light of an individual's age, education, previous occupation, and injury, and that offers an opportunity to restore the individual as soon as practical to a remunerative occupation and as nearly as possible to his average weekly wage as determined at the time of injury.


We have determined that Employee's left knee injury, ulcers, and psychological problems are work related. Employee returned to work selling real estate after his right knee surgery. He testified he had problems selling real estate after he injured his left knee, and was terminated as a result of his bad attitude. We find that Employee has suffered a permanent disability that has precluded his return to suitable gainful employment and is entitled to be evaluated for participation in a voc rehab plan. The evidence about Employee's current ability to work in either the logging or real estate industries is incomplete. However, we note that Employee has not worked since he was terminated in September 1985, that he has physical and psychological disabilities, and severe financial problems. Employee testified he was distressed by his inability to support himself and his family. We believe Employee would have worked to support himself and his family if he were able to do so.


In connection with Employee's ability to work, we are concerned with several factors. Dr. Early reported that Employee needs a complete neuropsychological evaluation to determine if he has a learning disability. The results of such an evaluation will have an impact on the course of rehabilitation, if a voc rehab plan is needed. Dr. Early also indicted that Employee may have unreasonable expectations about his ability to succeed in certain endeavors. Furthermore, it appears from the evidence before us, that Employee's ability to perform successfully in the real estate field was not due entirely to his own, individual efforts. Employee apparently needed help from his wife to close real estate transactions and to complete other required paperwork. Any voc rehab plan should be directed toward a job which Employee, ran perform without the assistance of his family. Each of these factors needs to be considered in the vocational evaluation.


The purpose of vocational rehabilitation is to ensure that an applicant can return to "suitable gainful employment" (SGE) after an injury. The goal is to return an employee to work earning the wages he or she was earning at the time of the injury. Employee has been paid at the statutory minimum rate of $110 per week. Employee is not entitled to a compensation rate adjustment due to the statute of limitations. It would be unfair, however, for any voc rehab plan
 to utilize the goal or restoring Employee to employment where he earns only $110 per week. If a voc rehab plan is determined to be necessary, Employee's "average weekly wage ... at the time of injury", for the purposes of determining suitable gainful employment under AS 23.30.265(28), should be based upon his wages at the time of injury. In determining SGE, the qualified rehabilitation professional should consider information on the wages Employee would have earned in 1984, if he had not been injured.

Temporary Total Disability Compensation
The Alaska Workers' Compensation Act defines "disability" as "incapacity because of injury to earn the wages which the employee was receiving at the time of injury in the same or any other employment." AS 23.30.265(10). The Act provides for benefits at 80% of the employee's spendable weekly wage while the disability is "total in character but temporary in quality," AS 23.30.185, but doesn't define TTD. In Phillips Petroleum Co. v. Alaska Industrial Board, 17 Alaska 658, 665 (D. Alaska 1958) (quoting Gorman v. Atlantic Gulf & Pacific Co., 178 Md. 71, 12 A.2d 525, 529 (1940)), the Alaska territorial court defined TTD as "the healing period or the time during which the workman is wholly disabled and unable by reason of his injury to work." In Vetter v. Alaska Workmen's Compensation Board, 524 P.2d 264, 266 (Alaska 1974), the Alaska Supreme Court stated:

The concept of disability compensation rests on the premise that the primary consideration is not medical impairment as such, but rather loss of earning capacity related to that impairment. An award for compensation must he supported by a finding that the claimant suffered a compensable disability, or more precisely, a decrease in earning capacity due to a work‑connected injury or illness.


AS 23.30.041(g) provides that temporary disability compensation is to be paid throughout the rehabilitation process.


Employee has been unemployed since September 1985. (Answer to Employer's interrogatory No. 1.) As we previously indicated, the medical evidence about Employee's ability to return to work as a logger or selling real estate is not entirely satisfactory. However, loss of earning capacity is the determinant factor when considering entitlement to disability compensation. Vetter. In view of Employee's unemployment, our findings that Employee's knees and psychological problems are work related, and the absence of any evidence to the contrary, we find that Employee has suffered a loss of earning capacity as a result of his 1984 logging injury. We find Employee is entitled to TTD compensation at the rate of $110 per week from 15 September 1985.
 Employee is entitled to TTD until the rehabilitation process is completed. AS 23.30.041(g).

Medical Care

AS 23.30.095(a) requires employers to pay for medical treatment necessitated by the nature of the injury or the process of recovery up to two years after the injury date. We may authorize continued treatment thereafter.


We have determined that Employee's left knee injury, psychological problems, and ulcer condition are related to his 1984 logging injury. We find Employee is entitled to medical care for those conditions, including surgical repair of Employee's torn ligament, if such repair is determined to be necessary.

Attorney's Fees and Costs


AS 23.30.145 provides in pertinent part:

(a) Fees for legal services rendered in respect to a claim are not valid unless approved by the board, and the fees may not he less than 25 per cent on the first $1,000 of compensation or part of the first $1,000 of compensation, and 10 per cent of all sums in excess of $1,000 of compensation. When the board advises that a claim has been controverted, in whole or in part, the board may direct that the fees for legal services be paid by the employer or carrier in addition to compensation awarded; the fees may be allowed only on the amount of compensation controverted and awarded. When the board advises that a claim has not been controverted, but further advises that bona fide legal services have been rendered in respect to the claim, then the board shall direct the payment of the fees out of the compensation awarded. In determining the amount of fees the board shall take into consideration the nature, length and complexity of the services performed, transportation charges, and the benefits resulting from the services to the compensation beneficiaries.

(b) If an employer fails to file timely notice of controversy or fails to pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of his claim, the board shall make an award to reimburse the claimant for his costs in the proceedings, including a reasonable attorney fee. The award is in addition to the compensation or medical and related benefits ordered.


Employee's Petition for Attorney's Fees and Costs requests a fee of $10,000 for 64.1 hours of work performed by attorney Moote and attorney Keefe. We calculate the fee request to be based upon an hourly rate of $156.01. Employee requests reimbursement of costs in the amount of $2,569.80.


Attached to Employee's petition for fees and costs is a summary of the time expended. This summary is not in the form of an Affidavit as required by 8 AAC 45.180(b). The summary is too general for us to determine when services were provided, who provided the services, or the amount of time expended on the various issues.


Defendants do not object to the number of hours itemized, the hourly rate, or the request for reimbursement of costs. Defendants assert, however, that any award of attorney's fees should be based on those issues upon which Employee prevails.


Defendants controverted the entire claim on 10 November 1986. Accordingly, we find Defendants are responsible for the payment of Employee’s attorney’s fees under AS 23.30.145 (a).Under that provision, Employee's attorneys are entitled to a fee of at least 25 percent of the first $1,000 of compensation awarded and 10 percent of all compensation in excess of $1,000. The fees may be awarded only on the amount of compensation controverted and awarded. When determining if a fee in excess of the statutory minimum fee is warranted we are to consider the nature, length and complexity of the services provided as well as the benefits resulting from the legal services. AS 23.30.145(a).


As a result of the attorneys' services Employee was successful in obtaining TTD compensation since 15 September 1985, which we estimate to be in excess of $16,000 to date, medical care, vocational rehabilitation, and perhaps scheduled PPD compensation. Employee was not successful in obtaining the compensation rate adjustment requested. From the summary of the time expended we are unable to determine the amount of time expended by Employee's attorneys on the compensation rate adjustment issue. Based upon the volume of the records on the issue and the amount of time spent on the issue at hearing, we conclude that a considerable amount of time was spent on this issue. We find it would not be appropriate to award a fee in excess of the minimum fee, because we are unable to determine the amount of time devoted to the issue of the compensation rate adjustment. We find that Employee's attorneys a‑re entitled to the statutory minimum fee, based on all additional disability compensation awarded, including that which is to be paid in the future, as well as the cost of the voc rehab services and medical care we have awarded. We believe this a fair award of attorney's fees considering the likelihood that the cost of the vocational rehabilitation and medical care will be substantial, and the fact that Employee's attorneys failed to timely file a closing argument.


Defendants raise no objection to the costs itemized. We find Defendants are responsible for the payment of Employee's costs, as itemized, in the amount of $2,569.80. AS 23.30.145(b), 8 AAC 45.180(f), Evans v. Hull Construction, Inc. AWCB D&O No. 86‑0054 (26 February 1986).

ORDER
1. Employee's request for a compensation rate adjustment is denied and dismissed.

2. Defendants shall provide a vocational rehabilitation evaluation.

3. Defendants shall pay TTD compensation at the rate of $110 per week from 15 September 1985 for the duration of Employee's disability.

4. Defendants shall pay the cost of Employee’s medical care for his knee injuries, for his ulcer, an for his psychological problems.

5. Defendants shall pay Employee’s attorneys’ fees at the statutory minimum rate. The fee to be based upon all disability compensation as well as he the cost of vocational rehabilitation and medical care.

6. Defendants shall pay Employee’s costs of $2,569.00.


DATED at Juneau, Alaska this l1th day of July, 1988.

ALASKA WORKERS' COMPENSATION BOARD

/s/ L.N. Lair
Lawson N. Lair, Designated Chairman

/s/ DwRichards
David W. Richards, Member

LNL:wjp

If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 20 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.

APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of David H. Jewett, Employee/Applicant; v. El Capitan Logging, Employer; and Alaska Timber Insurance Exchange, Insurer/Defendant; Case No. 417027; dated and filed in the office of the Alaska Workers' Compensation Board at Juneau, Alaska, this 11th day of July, 1988.

Clerk

SNO

� In October 1986, attorney Lee A. Holley of Lynnwood, Washington entered his appearance on behalf of Employee. In November 1987, attorney Robert M. Keefe of Seattle, Washington entered an appearance on behalf of Employee. No attorney has filed a notice of withdrawal. 8 AAC 45.178(h). In Employee's Petition for Attorney's Fees and Costs, Mr. Moote requests his own fees, and fees for Mr. Keefe. We have no other information about the status of Employee's representation.





� On 27 June 1988 we received Employee's closing argument and brief. On 1 July 1988 we received Defendants' Petition to Strike. We did not consider these documents because the record had closed and we had already decided the case.


� AS 23.30.175(a), as in effect at the time of Employee's injury, provided that compensation is to be paid at the rate of not less than $110 per week, unless we determine a lower rate is warranted, and so order.


� State v. Gronroos. 697 P.2d 1047 (Alaska 1985), Deuser v. State, 697 P.2d 647, 648�650 (Alaska 1985), and Johnson v. RCA�OMS, Inc., 681 P.2d 905, 907 (Alaska 1984).





� It is the function of the qualified rehabilitation professional to determine if a voc rehab plan is necessary. We do not intend that this statement be interpreted as an expression of our view of the appropriateness of any particular course of action in connection with vocational rehabilitation.





� Employees have a duty to minimize their damages. Phillips at 663. The issue of loss of entitlement to benefits due any such failure was not raised, so we do not consider it.








