ALASKA WORKERS’ COMPENSATION BOARD
P.O. Box 1149 Juneau, Alaska 99802

DAVID K. GOODE,
)



)


Employee
)
DECISION AND ORDER


Applicant,
)
AWCB Case No. 101386



)
AWCB Decision No. 88-0182


v.
)



)
Filed with AWCB Anchorage

MUNICIPALITY OF ANCHORAGE,
)
July 14, 1988

(Self‑Insured),

)



)


Employer,
)


Defendant.
)



)


We heard this claim for a compensation rate adjustment and attorneys fees in Anchorage, Alaska on May 27, 1988. The applicant was present and represented by attorney William M. Erwin. The defendant was represented by attorney Frank S. Koziol, Jr. The record closed at the conclusion of the hearing.

FACTUAL BACKGROUND

Goode, a police officer for the defendant, suffered from post traumatic stress syndrome on January 14, 1981 as a result of being involved in four shootings over a period of years. The employee retired with an occupational disability benefit of $2851.02 a month on December 1, 1983.


The defendant accepted Goode's workers' compensation claim on March 24, 1983 and paid him $702.83 a week in temporary total disability benefits until April 29, 1987 when they were converted to permanent partial disability benefits. These benefits were based on a 1982 gross wage of $54,820.99.


On April 27, 1988, the employee's attorney filed a statement with us that set forth the two types of fringe benefits and their value or approximate value which the employee claimed the defendants should have added to his 1982 gross wage of  $54,820.99 in computing his weekly compensation rate.


The first kind of fringe benefits listed in the statement were set forth in Goode's Annual Statement of Earnings and Benefits for 1982. This statement first provided:

Your gross earnings for 1982, including monetary fringes such as holiday and longevity pay and meal/clothing allowances, totaled $54,820.99 in addition, the municipality contributed $21,192.71 toward the premiums for those benefits plans in which you participated. Your total compensation was $76,013.70 municipality paid benefits amounted to $8.09 per hour.

The $21,192.71 in municipality contributions was further broken down as follows: $18,223.96 in his retirement account, $2,810.75 in health insurance coverage and $158.00 in group life insurance and dismemberment coverage.


The second type of fringe benefits Goode contends should have been added to his 1982 gross wage consisted of sick leave, annual leave, uniform cleaning and clothing allowance, holiday (including birthday) leave, meal allowance, tax sheltered annuity and personal use of a police car.


In her deposition taken on May 17, 1988, Susan Lindemuth, the manager of records and benefits for the Municipality of Anchorage (Municipality), testified that she administers the municipality's retirement system, health insurance program and life insurance plan. (Lindemuth dep. at 3).


When asked to describe how the Municipality's retirement system works with regard to police officers, she stated on direct examination:

A. Annually the Police and Fire Retirement Board has an actuarial evaluation done to determine the required municipal contributions to fund the system. The ordinance, Section 385 of the Municipal Code, provides that individuals in Retirement Plan One will contribute six percent of their salary towards the retirement plan. The Municipality will fund at a percent of pay the additional contribution necessary to maintain that fund in a financially sound basis. Following receipt of the actuarial valuation, we determine the contribution amount‑‑the percentage amount that the Municipality will put into the system.‑ The 18,000 is a result of the retirement gross salary of Mr. Goode, multiplied by that percentage.

Q. The figure listed in that retirement section of $3,238.89 under the words "your contribution", does that mean that Mr. Goode contributed that amount to the retirement plan?

A. Yes, it does.

Q. And is that $3,238.89 figure, is that accounted for in the figure of $54,820.99?

A. It's a portion.

Q. It's a portion of that?

A. Well, maybe you better ask that again.

Q. I guess. In order to arrive at the $54,820.99, is that $3.238.89 part of that $54,000.00 figure?

A. It is deducted from that amount.

Q. Okay. So put another way, in order to get that $54,000 figure we add that to various other figures to get $54,000. Is that true?

A. He worked 2,080 hours plus overtime, and plus some meal and clothing allowances. He received in‑‑in compensation from the Municipality the 54,000. As an employee he is required to participate in the plan and pay retirement contributions. He was also required to pay federal taxes, other types of deductions from his salary.

Q. Okay. And one of those deductions from the 54,000 is the $3,238.89?

A. Right.

(Id. at 8‑9).


Upon cross‑examination, the witness further testified as follows:

Q. Okay. Now, in terms of‑‑of the contributions which are made, are these contributions made by the‑‑the Municipality for an active police officer like David Goode as long as he is on active duty?

A. The contributions to the retirement system?

Q. Yes. And in fact all of the things listed on here, are they made?

A. They are made in accordance with the labor contracts.

Q. On the contracts and whatever the retirement system comes‑‑requires?

A. That's right.

Q. Are they made in cash?

A. Yes.

Q. So that the transfer of the actual sums of money to the varying degrees here, $18,223.00 has to be transferred as the City's share to pay David Goode within the retirement system?

A. How can I put this? When you use a percentage of pay in order to fund the retirement systems past service and future service liability. . . .

Q. Um‑hum.

A. . . . it's not being paid specifically for David Goode. It's being paid based on the composite of all current, past and future members of the plan to ensure that sufficient funds are available based on the actuarial assumptions as to how salaries are going to increase, and interest is going to accrue on those funds to make sure that at a point in time in the future sufficient funds are on hand to pay the benefits that have been promised to these individuals.

Q. So this‑‑this figure is not a‑‑a fixed figure which is granted to him every month. It's actually done on the basis of an actuarial study about what each one of these parties should have, or would have been required to‑‑to contribute during the year to keep that fund solvent, given all of the actuarial requirements of the fund?

A. Right.

Q. And so this was an actual figure then that is attributed to him after the fact?

A. When you‑‑again, when you're saying this is the amount of money he earned. . . .

Q. Yes.

A. And this is the percent, it's the amount contributed on his behalf during that period of time.

Q. Now, the actual contributions that are made in the retirement fund, $3,200, those are set by a‑‑by a percentage figure attached to his actual salary, is that correct?

A. That's right?

Q. So he pays six percent of his actual salary on‑‑on active duty?

A. Yes.

(Id. at 26‑28).


In explaining the Municipality's health insurance program, Lindemuth testified:

A. For health insurance, audio, vision and dental insurance coverage. The health insurance plan is a basic benefit plan whereby hospitalization and surgeons services are paid at 100% of usual, customary and reasonable rates. office visits and other types of insurance expenses are paid under a major medical program with a $50.00 deductible with benefits being paid at 80% up to $2,000.00, and then at 100% thereafter.

Q. Okay. When Mr. Goode retired under the occupational disability plan, did these health benefits continue?  Did some health benefits continue?

A. Some of them did, yes.

Q. And were those‑‑the continuance of health benefits, was that provided to him by the police department retirement system?

A. It's provided under the APDEA union contract?

Q. Okay. And is there a difference in the benefits that he is receiving and has received, once he went out on the occupational disability, compared with what he had prior to his occupational disability retirement?

A. Yes. Under the retiree plan there are no basic benefits. The coverage is under the major medical plan.

Q. So to be precise, what is not being covered currently that was being covered . . . .

A. The services . . . .

Q. . . . . prior to his retirement?

A. . . . are being covered. They are being compensated at a lower amount. If he were to go into the hospital it would not be first dollar coverage. There would be the $50.00 deductible and he would have to make co‑insurance payments of 20% up to the $2,000,00.

(Id. at 17‑18).


With regard to the Municipality's life insurance contribution, Lindemuth stated that once a police officer retires for any reason, the employee is no longer entitled to this benefit. (Id. at 19).


In discussing the second category of benefits set forth in the statement of April 27, 1988, Lindemuth said that the police department contract provides that sick leave cannot be converted into cash when an employee leaves its employment. (Id. at 21) . She also testified that while the employee was accumulating 10.15 hours of annual leave each pay period, when he  retired he cashed out all of the annual leave he had accumulated. (Id. at 21‑22). With regard to uniform cleaning and clothing allowance, holiday (including birthday) leave, meal allowance and tax sheltered annuity, Lindemuth stated that these benefits were included in Goode's 1982 gross wage of $54,820.99. (Id. at 22‑25).


Finally, Lindemuth testified that Goode had personal use of a police car within the municipal limits of Anchorage. The municipality provided gas, oil and maintenance for this vehicle. (Id. at 22). The employee testified at the hearing that he valued this benefit between $5,000.00 and $7,500.00 annually. In his deposition taken on May 17, 1988, police officer Allen Kraft, who is also president of the Police Employees Association, stated that in his experience it was not feasible to try and place a monetary value on the personal use of a police car. (Kraft dep. at 7‑9).

FINDINGS OF FACT AND CONCLUSIONS OF LAW

At the time of Goode's disability, AS 23.30.265(20) provided:

“wages” means the money rate at which the service rendered is recompensed under the contract of hiring in force at the time of the injury, and includes the reasonable value of board, rent, housing, lodging, or similar advantage received from the employer, and gratuities received in the course of employment from others than the employer:


The Alaska Supreme Court has held that the value of fringe benefits, including pension, health and welfare, legal fund and trust benefits paid by the employer on behalf of the employee, are to be considered "wages" for the purpose of computing the employee's weekly compensation rate. Ragland v. Morrison‑Knudsen Co. Inc. 724 P.2d 519 (Alaska 1986).


After discussing and distinguishing the United States Supreme Court's case of Morrison‑ Knudsen Construction Co. v. Director, Office of Workers' Compensation Programs, 461 U.S. 624, 103 S. Ct. 2045, 76L. Ed. 2d 194 (1983) (Hilyer), which held that fringe benefits were not included in the definition of wages under a comparable federal statute, the court in Ragland at 522‑523 held:

[R]eadily identifiable and calculable values received by an employee should be included in his wage determination. Given the goal of workers' compensation laws to assure compensation for  actual loss [citation], and the policy of construing ambiguities in favor of the employee [citation] we conclude that the definition of wages should "include all items of compensation or advantage agreed upon in a contract of hiring which are measurable in money, whether in the form of cash or as an economic gain to the employee." [citation].


Given this definition of "wages" and its underlying rationale, we will consider each fringe benefit claimed by the employee in the following discussion.

Pension Plan

As noted above, the negotiated contract between the employee's union and the Municipality provided that each year he would contribute six percent of his wages to the pension fund and the Municipality would contribute a dollar amount necessary, according to an annual actuarial evaluation, to maintain the fund on a financially sound basis. Lindemuth testified that in 1982 the Police and Fire Retirement Board concluded that its pension contribution to Goode should be $18,223.96. It is apparent from Lindemuth's testimony that the employer's contributions to the employee's pension fund would vary from year to year depending on fund's investment performance, benefits paid out, costs and many other factors.


This employer's pension contribution formula is quite different from the one the court addressed in Ragland. In that case the court stated:

Under M‑K's collective bargaining agreement with Ragland's union, a total hourly wage rate is negotiated by the union and M‑K. Union members vote to determine how the total wage is divided between cash payments and fringe benefits. The contribution to fringe benefits is thus not speculative, but rather is tied directly to the number of hours worked by the employee. We believe this total hourly wage, no matter how it is apportioned between cash payments and fringe benefits, is "the money rate at which the service rendered is recompensed."


Since the Municipality's contributions to Goode's pension fund were not based on his total hourly wage but on an annual actuarial evaluation, we conclude that the court's rationale in Ragland does not apply to Goode's case. Further, we conclude that since the Municipality contributions were not directly tied to Goode's labors and he had no control over the level of funding or benefits provided, those contributions should not be included in Goode's 1982 gross wages.

Health Insurance Coverage

As noted by Lindemuth, the employee paid nothing into his health insurance plan and the municipality contributed $2,810.75 into his insurance plan for 1982. As with Goode's pension plan, the Municipality's negotiated contributions were not tied directly to the number of hours worked by the employee and he had no control over the level of funding or benefits provided. Accordingly, we find that since there was no apportionment in this case between cash payments and health insurance benefits, the Municipality's contributions should not be included in Goode's 1982 gross wages.

Life insurance

With regard to life insurance contributions made by the Municipality, the same principles that were discussed above with respect to pension and health insurance contributions equally apply. The Municipality's contributions to the employee's life insurance plan were not directly tied to the number of hours the employee worked, and he had no control over the level of funding or benefits provided. Accordingly, we find that these contributions made by the Municipality should not be included in the employee's 1982 gross wage.

Sick Leave

Since this benefit could not be exchanged for money upon terminating employment, we find it does not have a "readily identifiable and calculable value."

Annual Leave

Because Goode did, in fact, exchange his annual leave time for cash when he left the Municipality's employment, there is nothing further to add to his wage. Even if this benefit had a value, no evidence was presented to show how it can be calculated.

Uniform Cleaning and Clothing Allowance, Holiday Leave, Meal Allowance and Tax Sheltered Annuity.

Since the record is clear that these benefits were actually included in the employee's 1982 gross wage of $54,820.99, we find that there is no reason to count them again.

Personal Use of a Police Car

We find that this value to Goode cannot be added to his 1982 wages because no evidence was submitted by the employee to show how much he used the police car for personal use as opposed to official use, how much he saved on gas, oil, maintenance, insurance and other similar expenses. In essence, we find that based on the facts presented to us, this value is not calculable. We also agree with Kraft that it is probably not feasible to try and place a monetary value on such a benefit.

ORDER

The employee's claim to include various fringe benefits in his 1982 gross wages is denied and dismissed in accordance with this decision.


Dated at Anchorage, Alaska, this 14th day of July 1988.

ALASKA WORKERS' COMPENSATION BOARD

/s/ Russell E. Mulder
Russell E. Mulder, Designated Chairman

/s/ John H. Creed
John H. Creed, Member

/s/ Donald R Scott
Donald R. Scott, Member

REM/fs

If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 20 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.

APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of David K. Goode, employee/applicant; v. Municipality of Anchorage, (self‑insured), employer/defendant; Case No. 101386; dated and filed in the office of the Alaska Workers' compensation Board in Anchorage, Alaska, this 14th day of July 1988.
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