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Employee's claim for a compensation rate adjustment, penalty, interest, and attorney fees and costs was heard in Juneau, Alaska on 2 June 1988. Employee is represented by attorney Patrick E. Murphy. Defendants are represented by attorney Pamela Finley. The record closed at the conclusion of the hearing.


Employee is a high school graduate with 21 years experience in the logging industry. Employee lived and worked in Oregon until 1986 when he came to Alaska. Employee is married and has a seven year old child.


In 1980 Employee and his wife bought a log truck. Employee operated his own business delivering logs at the mills in Oregon from 1980 until he sold his truck in January 1985. Employee testified he earned $35,000 to $40,000 per year during this period, working 14 to 18 hours per day, six days per week, with a one month vacation each year. Employee testified he sold his business because his daughter was getting older and he wanted to spend more time with his family.


After selling his business, Employee and his family took a one‑month vacation in San Francisco. While there, Employee was offered and accepted a job as a maintenance supervisor at a copper mine in Peru. In anticipation of his move to Peru, Employee returned to Oregon and sold his home. Employee said he waited three months for the job before he was informed that, due to the discontinuance of foreign aid there was no work for him. The parties agree Employee earned $18,323 in wages as a truck driver in 1985.
 Employee testified he did not work for about three months in 1985.


In 1986 Employee earned wages totaling $19,764, working for four different employers driving trucks. Employee testified he worked for two and one‑half or three months repairing and remodeling his parents' home during February, March and April 1986. Employee received $2,745 in unemployment Compensation in 1986, although we have no information about the periods for which it was paid. After working on his parents' house, Employee came to Alaska with his wife and daughter. Employee stated he worked for Employer from 19 September 1986 until 23 November 1986. it is customary for logging camps in Alaska to shut down for the season around Thanksgiving. Employee's W‑2 form indicates that Employer paid Employee $8,562 in 1986, for an average of about $908 per week for the nine‑week, three‑day period Employee worked for Employer. He also testified he stayed in the bunkhouse in 1986, he paid $10 per day for room and board, and that he was provided comprehensive health insurance.


Employee testified that he was one of the first to return to Employer's camp in 1987, arriving on February 6th. He stated the weather was bad in February and that it was a "slow month." Employee's family arrived on 6 March 1987 and lived with Employee in a trailer provided by Employer. Employee's wife and daughter left camp on 20 July 1987 and went to Juneau for the purpose of obtaining an apartment and establishing residency. Employee stated they planned for his daughter to attend the first grade at Auke Bay School in Juneau. Employee worked until 3 August 1987 when he slipped while carrying two "wrappers" for his truck and tore a muscle in his back. Employee testified he intended to work until camp shutdown, which would have, been around the Thanksgiving holiday, and would have done so if he had not been injured. Employee also testified that it was his intention to work a full year for Employer in 1988.


On 21 August 1987 Insurer paid TTD compensation based upon Employee's 1985 and 1996 earnings of $35,985. Under AS 23.30.220(a)(1),
 this yields a gross weekly earnings (GWE) of $359.95. One week later, Insurer adjusted Employee's GWE to $496.16. The reason given for this increase was that an adjustment of Employee's wages was made to reflect the time he actually worked in 1985 and 1986. Insurer arrived at "adjusted wages" of $24,609 for 1985 and $25,507.50 for 1986. (Block 13, 28 August 1987 Compensation Report.) This adjustment raised Employee's compensation rate from $243.51 to $328.21 per week.


Employee testified about the value of the benefits he received as an employee of Employer. He stated that while living in the bunkhouse, he paid only $10 per day for room and board. Employee estimated a motel room and three comparable meals would cost between $60 and $80 per day in Juneau. Employee's family joined him in camp on 6 March 1987 and stayed until 20 July 1987. While his family was in camp, Employee lived with them in a trailer furnished by Employer. Employee testified he paid $150 per month for the trailer plus $20 per month for propane, for a total of $170 per month. Employee stated they lived in a two bedroom apartment in Juneau for which he paid $550 per month rent plus $200 per month utilities, for a total of $750 per month. Employee estimated that he received a "net benefit" while living in the trailer of $580 per month ($750 minus $170). Employee testified that while working for Employer he was provided comprehensive medical insurance coverage for himself and his family. After his injury, Employer no longer provided the insurance and Employee was informed that it would cost approximately $240 per month to maintain the coverage.


Employee seeks a compensation rate adjustment based upon the value of room and board, comprehensive health benefits provided by Employer, and retirement benefits. Employee also seeks a compensation rate adjustment under AS 23.30.220(a)(2).


Defendants have refused to provide information about the cost of room, board, health insurance or retirement benefits. Defendants assert that the value of room and board are not includable in Employee's GWE because they are not taxable to Employee. Defendants assert that the value of other fringe benefits, such as health insurance and retirement benefits, are not includable in Employee's GWE because they are not paid to Employee. Defendants deny that Employee is entitled to a compensation rate adjustment under AS 23.30.220(a)(2) because there is some doubt Employee would have remained employed for the duration of the season, and because Employee has now returned to Oregon. Defendants assert that granting the increase requested would provide tax free compensation to Employee at a rate about equal to the taxable income Employee earned in the two previous years, resulting in a disincentive to return to work.

FINDINGS OF FACT AND CONCLUSIONS OF LAW
Gross Earnings
AS 23.30.220(a) provides in pertinent part:

(a) The spendable weekly wage of an injured employee at the time of an injury is the basis for computing compensation. it is the employee's gross weekly earnings minus payroll tax deductions. The gross weekly earnings shall be calculated as follows:

(1) The gross weekly earnings are computed by dividing by 100 the gross earnings of the employee in the two calendar years immediately preceding the injury.

(2) If the board determines that the gross weekly earnings at the time of the injury cannot be fairly calculated under (1) of this subsection, the board may determine the employee's gross weekly earnings for calculating compensation by considering the nature of the employee's work and work history.

(Emphasis added.)


AS 23.30.265(15) provides:

“gross earnings" means periodic payments, by an employer to an employee for employment before any authorized or lawfully required deduction or withholding of money by the employer, including compensation that is deferred at the option of the employee, and excluding irregular bonuses, reimbursement of expenses, expense allowances, and any benefits or payment to the employee that is not taxable to the employee during the pay period; the value of room and board to the employee may be considered in determining gross earnings; however, the value of room and board that would raise an employee's gross weekly earning above the Alaska average weekly wage at the time of injury may not be considered.


Employee requests that we include the value of room, board, health insurance and retirement benefits when we calculate his GWE under AS 23.30.220(a)(2). Sec. 220 was rewritten, and the definition of "gross earnings" was added to the Alaska Workers' Compensation Act (AWCA) at the same time. 70 SLA 83, Sections 12 and 13, effective 1 January 1984. "Gross earnings" was not a term that was used in the AWCA before the 1983 amendment,


First, we observe that the term "gross earnings" only appears in AS 23.30.220(a)(1). Clearly, the definition of "gross earnings" in AS 23.30.265(15) provides guidance as to what is to be included in, and what is to be excluded from, and employee's historical earnings when calculating the GWE under Sec. 220(a)(1). We conclude that we should also rely upon the Sec. 265(15) definition when determining an employee's GWE under Sec. 220(a)(2).


Next we must consider which of Employee's benefits are to be included in his "gross earnings" for the purpose of determining his GWE under Sec. 220(a)(1). Employee testified that in 1986 he received room and board while working for Employer, and health insurance while working for Darrell E. Brown Trucking. Insurer did not include the value of room, board, or fringe benefits when it determined Employee's compensation rate under Sec. 220 (a) (1) . The parties disagree about the meaning of the definition of "gross earnings" in Sec. 265(15).


Defendants argue that health insurance provided for Employee's benefit and retirement benefits he accrued are not "periodic payments, by an employer to an employee...." and are not, "taxable to the employee during the pay period...." so the value of those benefits are not to be included in Employee's gross earnings as defined in Sec. 265(15). Employee offered testimony about the value of the health insurance he received from Employer ($240 per month), but we have no evidence about the value of Employee's retirement benefit. It is not disputed that neither health insurance nor retirement benefits are paid directly to Employee.


The meaning of the definition has not been addressed by the courts in Alaska. Defendant's position about the meaning of the requirement in Sec. 265(15) that payments must be made by the employer, directly to the employee, in order to come within the definition of "gross wages", is supported by our findings in Lavadure v. Mukluk Oilfield Services, AWCB D&O No. 88‑0068 (1 April 1988) and Patterson v. Brown and Root, AWCB D&O 87‑0301 (24 November 1987). Based upon the plain language of the definition, and our decisions in Lavadure and Patterson, which we adopt, we find that the value of health insurance and retirement benefits should not be included in Employee's gross earnings.


Furthermore, Sec. 265(15) excludes from gross earnings, "any benefit ... that is not taxable to the employee during the pay period...." Employee has presented no evidence that his health insurance or retirement benefits were taxable. We find, absent evidence to the contrary, that the value of those benefits are not taxable as Employee's income. This constitutes a separate, additional basis for finding that the value of health insurance and retirement benefits are not to be included in the computation of Employee's gross earnings.


In reaching our conclusion that the value of health insurance and retirement benefits are not to be included in "gross earnings", we considered Employee's argument that we should include those benefits in Employee's GWE based upon Ragland v. Morrison Knudsen Co., Inc., 724 P.2d 519 (Alaska 1986). Although that decision interprets the predecessor to AS 23.30.265 (15) AS 23.30.265(20) which definer, "wages", some of the court's reasoning may be construed to support Employee's position that the fringe benefits should be included in his gross earnings. Clearly, the court was aware that the definition had been amended, at the time Ragland was issued. Nevertheless, we believe the meaning and intention of AS 23.30.265(15) is clear. Therefore, we apply the statute in accord with our view of that plain meaning, Ragland notwithstanding. We decline to base our interpretation of the definition on our perception of the views of the judiciary.



Employee seeks an increase in his "gross earnings" and compensation rate based upon the value of the room and board (meals) he was provided. Employee estimated the cost of three comparable meals and a motel room in Juneau to be between $60 and $80 per day. Employee testified that he paid $750 per month for a two‑bedroom apartment and utilities in Juneau, and paid $170 per month for a trailer and propane at the logging camp, for a "net benefit" of $580 per month. Defendants refused to release information about their costs associated with providing meals or living quarters.


Defendants argue that the "value of room and board" may not be considered for the purpose of determining gross earnings for the same reasons as for the other benefits, that is, because room and board are not "payments ... to an employee" and because room and board are excluded under the "any benefit... that is not taxable to the employee during the pay period ..." provision of the definition. Employee argues that because elements of Sec. 265(15) are separated by a semicolon, the latter part of the definition concerning room and board is to be read in the disjunctive. We agree with Employee. Defendants interpretation would be correct if the definition did not go on to state, after the semicolon, that the value of room arid board to the employee may be considered, up to the level of the Alaska average weekly wage. We find that the plain meaning of the definition is that we may consider the value of room and board in calculating "gross earnings" regardless of taxability of the benefit and regardless of the fact that room and board is not a payment made to the employee.

Spendable Weekly Wage

AS 23.30.220 reads, in pertinent part, as follows:

Determination of spendable weekly wage. (a) The spendable weekly wage of an injured employee at the time of an injury is the basis for computing compensation. It is the employee's gross weekly earnings minus payroll tax deductions. The gross weekly earnings shall be calculated as follows;

(1) The gross weekly earnings are computed by dividing by 100 the gross earnings of the employee in the two calendar years immediately preceding the injury.

(2) If the board determines that the gross weekly earnings at the time of the injury cannot be fairly calculated under (1) of this subsection, the board may determine the employee's gross weekly earnings for calculating compensation by considering the nature of the employee's work and work history.


Our Supreme Court has decided several cases recently that give guidance on when it is proper to use subsection (1) instead of subsection (2) and vice versa. These cases interpreted §220 as it existed before the 1983 amendment that resulted in the statutes present wording. Nonetheless, we have consistently applied these cases when asked to decide compensation rate issues under the, post‑1983 statute.
 See e.g., Bufton v. Conam Alaska, AWCB No. 87‑0163 (July 24, 1987); See also Phillips v. Nabors Alaska Drilling, 740 P.2d 457, 460 n.7 (Alaska 1987).


In Johnson v. RCA-OMS, Inc., 681 P.2d 905, 907 (Alaska 1984), the court held that the worker's wages at the time of injury should be used when the disparity between those wages and the wages obtained under the historical earnings formula is so substantial that the latter wages do not fairly reflect the worker's wage-earning capacity.


In Deuser v. State, 697 P.2d 647r 648‑650 (Alaska 1985), the court expanded upon its holding in Johnson. In Deuser the court determined that the difference between the worker's wages at the time of injury and his wages under the formula based on historical earnings was substantial. The court held that the wages at the time of injury should have been used because evidence was presented that showed these wages would have continued during the period of disability. Id., at 649, 650.


Finally, in State v. Gronroos, 697 P.2d 1047 (Alaska 1985), the court expanded on its decisions in both Johnson and Deuser. The Gronroos court noted that "(i)t is entirely reasonable to focus upon the probable future earnings during the period into which disability extends when the injured employee seeks temporary disability compensation." Id. at 1049 (citation omitted). See also Brunke v. Rogers and Babler, 714 P.2d 795 (Alaska, 1986). By focusing on the likelihood that wages being earned at the time of injury will continue into the period of disability, the Board is, in effect, deciding whether the wages at the time of injury "fairly" reflect the wage‑loss the injured worker will be suffering.


In Taylor v. Pacific Erectors, Inc., AWCB No. 85‑0335 (November 27, 1985) we found the Johnson, Deuser, and Gronroos holdings meld into the following analytical framework. First, we must compare the employee's historical wages as calculated under subsection 220(a)(1) with his wages at the time of injury as reflected by his actual earnings at that time. Second, we must determine whether the difference, if any, between these two wage figures is substantial. Third, if the difference is substantial, we must determine whether the wages being earned at the time of injury would continue into the period of disability, Finally, if the wages are likely to continue, we must determine the employee's gross weekly earnings by considering the nature of his work and work history.


In applying the facts to the analytical framework, we must first determine Employee's gross weekly earnings under AS 23.30.220(a)(1). Employee earned $18,323 in wages in 1985, $19,764 in wages in 1986, and received room and board while working for Employer from 19 September 1986 through 23 November 1986, a period of 66 days. Employee testified the value of the room and board, based upon the costs in Juneau, was $60 to $80 per day. Employer refused to comply with discovery requests for its cost of providing room and board. We accept Employee's estimates absent any other evidence.
 Employee estimated the value of room and board to be between $60 and $80 per day. We choose the $60 figure because the estimates were based upon cost of room and board in Juneau, and those figures include profit for the services provider; profit being an inappropriate factor to consider when determining "value." Therefore, we find the value of room and board Employee received from Employer in 1986 was $3,960 (66 days x $60 per day). We find that Employee's gross earnings for 1985 and 1986 total $42,047 ($18,323 plus $19,764 plus $3,960). Therefore, Employee's GWE under AS 23.30.220(a)(1) is $420.47.


Next we must compare that figure with Employee's wages at the time of injury. In order to make a meaningful comparison, we must annualize Employee's earnings because he became a seasonal employee after he sold his truck in January 1985. As previously indicated, Employee worked nine weeks and three days in 1986 earning $8,562 for the period. in 1987, Employee earned $20,825 working from 6 February, through 31 July, a period of twenty‑five weeks, one day. (Hearing exhibit No. 11.) We calculate that Employee averaged $850.04 per week in wages during the thirty‑four week, four day period he worked for Employer in 1986 and 1987.


Employee began work in 1987 on 6 February 1987 and testified he would have continued working until the camp shutdown, around Thanksgiving. Assuming Employee had not been injured, he could have worked until 25 November 1987, a period of forty‑one weeks, six days. At $850.04 per week, Employee would have earned $35,580 in wages in 1987 had he worked until the end of the season. Employee submitted evidence about the wages of a co‑worker, Mr. Doyle, for the months of August and September 1987 (hearing exhibit No. 11) and the wages other log truck drivers earned in 1987 (hearing exhibit No. 12).


We believe the method we have used to estimate the wages' Employee would have earned in 1987, if he had not been injured, is a reasonable method. AS 23.30.220 (a) (2) instructs us to considers the nature of the employee's work and work history. Furthermore, the wages earned by other log truck drivers in 1987 who started work in February, varied from $32,697 to $36,854.


We have determined that Employee would have earned wages of $35,580 in 1987 if he had not been injured. This averages $684.23 per week. Therefore, Employee's weekly wages in 1987 would have exceeded the 1987 Alaska average weekly wage ($554). Because Employee's wages would have exceeded the average, we need not consider the value of the room a‑ad board Employee received in 1987. If our calculation of Employee's 1987 wages had been less that $554 per week, we would have considered only so much of the value of the room and board, based upon Employee's estimates, as necessary to raise his weekly earnings t6 the $554 level.


We find that the difference between Employee's GWE under AS 23.30.220(a)(1), $420.47, and his actual earnings at the time of injury, $684.23, is substantial. We also find that Employee's earnings at the time of injury would likely have continued. Employee testified that he intended to work until camp shutdown in 1987 and all of the 1988 season. The fact that Employee did not leave camp in July when his wife and child left, is evidence that he intended to work for the remainder of the season. Employee also testified his wife rented an apartment in Juneau after leaving the logging camp, for the purpose of establishing residency so their daughter could enroll in the first grade at Auke Bay School. We construe this as evidence that Employee intended to remain in Alaska and continue logging. We have no evidence to the contrary.


Finally, we must determine Employee's GWE under AS 23.30.220(a)(2), by considering the nature of his work and work history. We find Employee's GWE is $684.23 per week. This results in a weekly compensation rate of $445.25 for a married employee with three dependents. (1987 Weekly Compensation Rate Table.)

Penalty

AS 23.30.155(e) provides:

(e) If any installment of compensation payable without an award is not paid within seven days after it becomes due, as provided in (b) of this section, there shall be added to the unpaid installment an amount equal to 20 percent of it. This additional amount shall be paid at the same time as, and in addition to, the installment, unless notice is filed under (d) of this section or unless the nonpayment is excused by the board after a showing by the employer that owing to conditions over which the employer had no control the installment could not be paid within the period prescribed for the payment.


Insurer paid disability compensation to Employee in a timely manner. Insurer adjusted Employee's compensation rate to account for the time Employee did not work in 1985 and 1986. Defendants refused to make a compensation rate adjustment under AS 23.30.220(a)(2). Employer refused to provide information about the cost of room, board, and fringe benefits. Defendants have vigorously resisted both the compensation rate adjustment and releasing the cost data. Although we believe Defendants should have done so considering the facts in this case, they are not required to adjust Employee's compensation rate under .220(a)(2) before being provided an opportunity to have a hearing on the issue. Failure to make the compensation rate adjustemnt does not warrant imposition of the sec. 155(e) penalty. Phillips v. Nabors Alaska Drilling, Inc. 740 P.2d 457, 462 (Alaska 1987).


Employee's claim for a 20 percent penalty is denied and dismissed.

Interest

The Alaska Supreme Court in Land and Marine Rental Company v. Rawls, 686 P.2d 1187 (27 January 1974), stated that "a workers' compensation award, or any part thereof, shall accrue lawful interest, as allowed under AS 45.45.010, which provides a rate of interest of 10.5 percent a year and no more on money after it is due, from the date it should have been paid." Interest is distinguishable from a penalty. interest is paid to compensate the employee for loss of use of the money he should have been paid. We have determined that Defendants should have paid Employee's compensation a higher rate, and did not do so. We find Defendants are responsible for the payment of interest at the rate of 10.5 percent in accord with Rawls.

Attorney's Fees

AS 23.30.145 provides:

(a) Fees for legal services rendered in respect to a claim are not valid unless approved by the board, and the fees may not be less than 25 per cent on the first $1,000 of compensation or part of the first $1,000 of compensation, and 10 per cent of all sums in excess of $1,000 of compensation. When the board advises that a claim has been controverted, in whole or in part, the board may direct that the fees for legal services be paid by the employer or carrier in addition to compensation awarded; the fees may be allowed only on the amount of compensation controverted and awarded. When the board advises that a claim has not been controverted, but further advises that bona fide legal services have been rendered in respect to the claim, then the board shall direct the payment of the fees out of the compensation awarded. In determining the amount of fees the board shall take into consideration the nature, length and complexity of the services performed, transportation charges, and the benefits resulting from the services to the compensation beneficiaries.

(b) If an employer fails to file timely notice of controversy or fails to pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of his claim, the board shall make an award to reimburse the claimant for his costs in the proceedings, including a reasonable attorney fee. The award is in addition to the compensation or medical and related benefits ordered.

(c) If proceedings are had for review of a compensation or medical and related benefits order before a court, the court may allow or increase an attorney's fees. The fees are in addition to compensation or medical and related benefits ordered and shall be paid as the court may direct.


Defendants refused to make a compensation rate adjustment under AS 23.30.220(a)(2) as Employee requested and as we have determined to be justified. Employee retained an attorney in the successful prosecution of his claim. In Phillips, our supreme court ruled that we are to determine when an employee's compensation rate is to he calculated under Sec. 220(a)(2), and that employers are not required to automatically make that adjustment when requested to do so by an employee. However, the court also stated:

In cases where it is clear that the AWCB will calculate employee's benefits under subsection (a)(2), the employer should provide this rate without a hearing. If the employee must proceed to a board hearing to receive the higher benefit, the employer may be held liable for the employee's costs and attorney's fees. AS 23.30.145.

Phillips, 461 n. 9, emphasis original.


We find that under the circumstances of this case, and in accord with Phillips, Defendants resisted making the compensation rate adjustment. Therefore, we find Defendants are responsible for the payment of Employee's costs, including a reasonable attorney's fee, under the authority of AS 23.30.145(b).


At hearing, Employee presented an attorney's affidavit setting out time and costs. Employee seeks an attorney's fee of $10,252, costs of $829.15 and 4% tax on the fee. At hearing, in response to Defendants argument and our questions, Employee's attorney acknowledged $1,224 of the amount requested was for time spent arguing about releasing the cost data before the Superior Court. Employee's attorney informed us the $1,224 was "presented in interest of being complete." Mr. Murphy then withdrew his request for payment of the $1,224.


Defendants also assert that the approximately 96 hours expended by Employee's attorney were excessive. Defendants deny responsibility for payment of the copying charges because those costs are not authorized in 8 AAC 45.180(f).


In determining the amount of a reasonable fee, we consider the nature length, and complexity of the services performed, the benefits resulting to Employee from the services, and the amount of benefits involved. 8 AAC 45.180(d).


Mr. Murphy has represented Employee since 20 November, 1987. Although the primary issue before us in the most recent hearing was the compensation rate adjustment, Mr. Murphy also represented Employee on a vocational rehabilitation issue which was ultimately resolved through agreement with Defendants. Some of the time spent by Mr. Murphy concerns Employee's vocational rehabilitation. A great deal of time and effort has been expended by Mr. Murphy in attempting to obtain information about the cost of fringe benefits and room and board. As previously indicated, both the release of the information and the compensation rate adjustment were vigorously resisted, and in fact, the cost data has not been provided. In addition to the usual conferences and pleadings, Mr. Murphy has represented Employee at four preheating conferences, and successfully represented Employee at two hearings before us, the first being on the release of cost information issue. Compensation rate adjustment issues under AS 23.30.220(a)(2) are usually of moderate complexity because of the difficulty in applying several Alaska Supreme Court decision to any given fact situation. In Employee's case, the complexity of the task was increased by Defendants refusal to provide cost data. Mr. Murphy was successful in obtaining a compensation rate adjustment for Employee, although we were not persuaded that the value of Employee's fringe benefits should be included in his GWE. Insurer had already adjusted Employee's compensation rate of $328.21 (compensation report, 28 August 1987) before Mr. Murphy became involved. Employee will now receive an increase to $445.23 as a result of this decision. we estimate this will result in a payment of about $5,900 in retroactive compensation payments, and a relatively substantial increase in weekly benefits.


Considering all of the factors set out above, and in recognition of the need to assure the availability of qualified attorneys to represent applicants by providing adequate compensation, we find the fee requested is reasonable. In reaching this conclusion we note the extensive effort involved in attempting to obtain the cost data on the benefits provided to Employee. We find Employee is entitled to the fee requested, $9,028 ($10,252 less $1,224.)


Employee itemizes costs for travel, copying charges of about $86, long distance telephone calls, medical records fees and witness fees, and tax at 4 percent. Employee is entitled to reimbursement of his costs under AS 23.30.145(b). We may award certain itemized costs under the authority of 8 AAC 45,180(f). Defendants raise no objection to the payment of travel costs, long distance calls and fees. We find we may award those costs under Regulation 180(f), and do so. Copying charges and tax are not included under Regulation 18O(f) but we have previously held that this list is neither all inclusive nor meant to be restrictive. Evans v. Hull Construction, AWCB D&O No. 86‑0043 (30 January 1986). We may still award other costs on a cost‑by‑cost basis if they are reasonable and necessary. We have no evidence that Employee's copying charges, at $.l0 per page, are unreasonable. We find that the copying charges and tax were costs reasonably incurred in prosecuting the claim, and that Defendants are responsible for reimbursing Employee for his costs of $829.15.


We note that AS 23.30.145(c) provides for the award of attorney's fees by the court, when our orders are reviewed by the court. Applicant's attorneys are in a unique position concerning the award of their fees and the evidence we rely upon in awarding those fees. We rely almost entirely on the attorney's affidavit as evidence of the amount of work and effort expended on behalf of his or her client. We take this opportunity to remind applicant's attorneys who practice before us of these facts, and to request that they exercise the utmost care to ensure that their request for fees are accurate, complete,and comply with the law. The court, not this Board, should be requested to award fees for work performed before the court.

ORDER


1. Defendants shall pay disability compensation at the rate of $445.25 per week, from 4 August 1987.


2. Employee's claim for a 20 percent penalty is denied and dismissed.


3. Defendants shall pay interest at the ate of 10.5 percent on the additional compensation we awarded in order number one above.


4. Defendants shall pay Employee’s attorney’s fee of $9.029.


5. Defendants shall pay Employee's costs of $829.15.


DATED at Juneau, Alaska this day of July, 1988.

ALASKA WORKERS' COMPENSATION BOARD

/s/ L.N. Lair
Lawson N. Lair, Designated Chairman

/s/ DwRichards
David W. Richards, Member

LNL;wjp

If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 20 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.

APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Gary Young, Employee/Applicant; v. Silver Bay Logging, Employer; and Alaska Timber Insurance Exchange, Insurer/Defendants; Case No. 713170; dated and filed in the office of the Alaska Workers' Compensation Board at Juneau, Alaska, this 21st day of July, 1988.

Clerk

SNO

� No W�2 forms were provided for 1985.


� AS 23.30.220(a) provides in part:


The spendable weekly wage of an injured employee at the time of an injury is the basis for computing compensation. It is the employee's gross weekly earnigs minus payroll tax deductions. The gross weekly earnings shall be calculated as follows:


(1) The gross weekly earnings are computed by dividing by 100 the gross earnings of the employee in the two calendar years immediately preceding the injury.


(2) If the board determines that the gross weekly earnings at the time of the injury cannot be fairly calculated uner (1) of the subsection, the baord may determine the employee's gross weekly earnings for calcualting compensation by considering thenature of the employee's work and work history.





� The wording of pre�1983 subsection 220 and post�1983 subsection 220 are not the same; however, the underlying concept of both statutes is similar. Pre�1983 subsection 220(2) and post�1983 subsection 220(a) (1) are both premised on the workers' historical earnings. Likewise, pre�1983 subsection 220(3) and post�1983 subsection 220(a)(2) both provide alternate means to determine the wages when historical earnings do not fairly reflect the worker's wage�loss.





� The Superior Court for the First Judicial District has considered the issue of an employer's refusal to submit information about its costs. In Grimblot v. Mud Bay Logging, 1JU�86� 2404 Civil (29 October 1987), we were directed to rely upon the employee's estimates under similar circumstances.








