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P.O. Box 1149 Juneau, Alaska 99802
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We heard this claim for medical benefits, vocational rehabilitation benefits, attorney's fees, and legal costs in Fairbanks, Alaska on July 13, 1988. Attorney Michael Stepovich and paralegal Peter Stepovich represented the applicant employee, and attorney James Bendell represented the defendant employer and insurer. We kept the record open to receive the deposition and medical report of Morris Horning, M.D., and we closed the record on July 26, 1988, when we next met. By authority of AS 23.30.005(f) and by stipulation of the parties this case was heard, and is being decided, by a two‑member panel of the Board.

ISSUES

1. Is the employee entitled to medical benefits, including treatment‑related transportation benefits under AS 23.30.095(a) and 8 AAC 45.084?

2. Is the employee eligible for a vocational rehabilitation evaluation under AS 23.30.041(c)?

3. Is the employee barred from receiving any vocational rehabilitation benefits by AS 23.30.105(a)?

4. Is the employee entitled to attorney's fees under AS 23.30.145?

5. Is the employee entitled to legal costs under AS 23.30.145(b)?

CASE HISTORY AND SUMMARY OF THE EVIDENCE


We issued a decision on this case on May 31, 1988, ruling that AS 23.30.105(a) barred the employee from receiving time-loss compensation benefits. Simpson v. Kiewit‑Groves, AWCB Case No. 322950 (May 31, 1988). The employee now requests benefits for past and present medical treatment and for a vocational rehabilitation evaluation.


The employee injured his back on or about September 14, 1983 while doing cement work for the employer. Although the employee's files contain extensive medical documents, virtually all of these documents have been excluded from the record by objections from the parties under 8 AAC 45.120(f). The only remaining medical evidence of substance is a deposition and report by Morris Horning, M.D., and the testimony of the employee.


Shortly after his injury the employee was examined by Holmes Johnson, M.D., who diagnosed lumbosacral strain, prescribed valium and bed rest, and released him to return to work. The employee was not satisfied with this and flew to Wasilla to seek medical attention from his family physician, Robby Lucas, D.C. The employee remained in Wasilla under the care of Dr. Lucas for approximately ten working days before being called back to his job in Kodiak. He returned to the job and worked two and a half to three weeks before he was discharged. By January of 1984 Dr. Lucas had found all of his patient's orthopedic checks to he normal and negative. The employee continued under the care of Dr. Lucas until mid‑winter 1984 when he was released.


The employee found work for a short period in the spring of 1984, then again from August 5, 1984 through October 9, 1984, and for numerous periods of employment since then. At the hearing he testified that he had a cement job lined up to begin soon. He testified that he'd had to leave several jobs before completion because of back problems, but that he'd always given the employers another reason for resignation in order to protect his reputation for being fit. He also admitted under cross‑examination that he falsified at least one job application, denying back problems, for the same reason. The employee testified that he used a chiropractic exercise videotape, but sought no further medical attention until he came under the care of Guru Singh Khalsa, D.C., in November 1987. The employee testified that he had been in continuous discomfort since the accident in 1983, but continued to work because of severe financial problems.


Dr. Horning examined the employee on June 30, 1988. He reported that the X‑rays taken of the patient On November 13, 1987 we‑re essentially normal and that he could detect no radiculopathy at that time. He found the employee's medical condition permanent and stationary with an 8% impairment. He recommended no further medical treatment, cautioned against repeated lifting or prolonged bending, but didn't restrict the employee from work.


In his deposition of July 5, 1988 Dr. Horning testified that he did believe that the employee suffered work‑related medical problems following his injury.

I think his current symptoms ‑‑ I guess I'm not sure about the current symptoms, because those are subjective. He's got some objective findings that are noteworthy. They're riot something that is insignificant; I think they're significant findings. The only historical event that seems to be enough to have caused that is the event of September 14, 1983.

Now, his ongoing symptoms are, I guess my sense is that the radiculopathy that identified with the weakness in the leg is something that to me is an old radiculopathy. I see no evidence of ongoing radiculopathy, and straight leg raising is negative today. There's no numbness. think what he had was an injury in '83 which then more or less resolved; and the subjective part that he attributes to that today I wouldn't say is insignificant, but that's just subjective evidence again so I don't have a lot of ‑‑ I don't place a lot of strength on that kind of complaint.

(Horning Dep. p. 9.)

Yes, I think it was a pinched nerve in '83, say, and then for some months after that probably, but I think it's resolved now. And the basis for thinking that is that he can do complete straight leg raising tests now without any abnormalities or any pain

(Id. at 21.)


Dr. Horning also testified that the employee was not in need of medical attention any longer.

Q. Do you think he's in need of medical or chiropractic treatment at this time?

A. No.

Q. Do you think that a person such as Mr. Simpson that presents the limited objective abnormalities that you found, will be in need of any medical or chiropractic treatment in the future as the result of ‑‑ well, just period?

A. His chances to have more medical requirement or medical care for his back are probably greater than for the average public without any prior back Problem, but not any more than I would have or probably you would have. That is, a back that's injured is always an injured back, so it's a little bit more precarious, but I think the problem is basically solved now.

(Id. at 10.)

Q. The question is, in view of your earlier testimony that you don't believe this patient needs future medical care, does that also apply to diagnostic tests lime BMG's and MRI's?

A. Not unless he changes, but if he changes he might need those things. If he goes on as he has for the last several years, he shouldn't need anything.

(Id. at 24.)


Dr. Horning did not find the employee medically unable to continue in his trade.

Q. Do you think he's disabled from work?

A. No.

(Id. at 10.)

I think the impression of most people in this field, the orthopedic surgeons, neurosurgeons and rehab doctors, is that somebody who's had a disk problem that has basically resolved in the sense that there's no active pinching on the nerve at this time ‑‑ which I conclude on the basis of his negative straight leg raising test ‑‑ is that they can probably return to their previous occupations and so forth. My own sense is that it's prudent in a case like this to advise the person that they should be making long‑term or even immediate plans to get into something that's less demanding, because they're at risk for having problems " the future if they continue doing work that has a lot of demand in terms of constant bending and lifting and so forth.

But in terms of objective findings, I think we can't ‑we don't have the basis to support that this man needs a change in occupation.


The employee argues that he is entitled to medical benefits for medical bills from the date of injury through the hearing and continuing, none of which have been paid. He also requests a vocational rehabilitation evaluation, unspecified attorney's fees, and legal Costs. The employer argues that there is not adequate evidence to support medical benefits, and that vocational rehabilitation benefits should be barred under AS 23,30.105 (a), just as time‑loss benefits were in our previous decision.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

I. Medical Benefits


AS 23.30.095(a) provides, in part:

Medical examinations. (a) The employer shall furnish medical, surgical, and other attendance or treatment, nurse and hospital service, medicine, crutches, and apparatus for the period which the nature of the injury or the process of recovery requires, not exceeding two years from and after the date of injury to the employee. However, if the condition requiring the treatment, apparatus, or medicine is a latent one, the two‑year period runs from the time the employee has knowledge of the nature of his disability and its relationship to his employment and after disablement. It shall be additionally provided that, if continued treatment or care or both beyond the two‑year period is indicated, the injured employee has the right of review by the board. The board may authorize continued treatment or care or both as the process of recovery may require. . . .


8 AAC 45.084 provides, in part:

MEDICAL TRAVEL EXPENSES. (a) This section applies to expenses to be paid by the employer to an employee who is receiving or has received medical treatment.

(b) Transportation expenses include
(2) the actual fare for public transportation if reasonably incident to the medical examination or treatment and


AS 23.30.095(a) requires employers to pay for the treatment necessitated by the nature of injury or the process of recovery up to two years after the injury date. After the two years we may authorize treatment necessary for the process of ‑recovery. "If the treatment is necessary to prevent the deterioration of the patient's condition and allow his continuing employment, it is compensable within the meaning of the statute." Wild v. Cook Inlet Pipeline, No. 3AN‑80‑8083 (Alaska Super. Ct. Jan. 17, 1983); See accord Dorman v. State, No. 3AN‑83‑551 at 9 (Alaska Super. Ct. February 22, 1984).


We have also concluded that treatment must be reasonable and necessary to be payable under subsection 95(a). See Weinberger v. Matanuska ‑ Susitna School District, AWCB No. 810201 (July 15, 1981), aff'd 3AN‑81‑5623 (Alaska Super. Ct. June 30, 1982), aff'd 'Ireland Chiropractic Clinic v. Matanuska Susitna School District, memorandum opinion and judgment, Op. No. 7033 (Alaska  June 1, 1983). Employee has the burden of proving the need for the treatment by a preponderance of the evidence. See Tamagni v. Alaska National Bank of the North, AWCB No. 860009 at 5 (January 14, 1986); Keyes v. Reeve Aleutian Airways, AWCB NC. 850312 at 12‑13 and n.5 (November 8, 1985).


There is a dearth of medical evidence remaining in the record. Almost all of the medical documents have been removed from consideration by the parties' objections. The employee's admission of prior deceptions casts doubt on his credibility. We are left with little more than the evidence provided by Dr. Horning. By a preponderance of that evidence we find that the employee was in need of medical attention as a result of his injury from the time of that injury until he was released by Dr. Lucas in early 1984. On the slim evidence available we also find that the treatment provided by Dr. Lucas was reasonable. We are unable to field by a preponderance of the evidence that his work injury necessitated any treatment after the release in early 1984. We will order the payment of Dr. Lucas' bills, including the employee's reasonable travel costs, but deny any medical benefits follow the employee's release by Dr. Lucas.

II. Vocational Rehabilitation Evaluation


AS 23.30.041(c) provides, in part:

If an employee suffers a permanent disability that precludes return to suitable gainful employment, the employee is entitled to be gully evaluated for participation in a rehabilitation plan within 90 days after the date of injury. A full evaluation shall be performed by a qualified rehabilitation professional.

The record indicates that the employee has continued to work in his trade for the five years following his injury, and that he intends to continue in that work. The limited medical evidence available to us does not indicate that the employee is medically prevented from continuing his work. We must conclude that the employee is not entitled to a vocational rehabilitation evaluation.

III. Vocational Rehabilitation Benefits and the Statute of Limitations


As we have found the employee not even entitled to evaluation for vocational rehabilitation eligibility, the issue of whether or not his failure to file a timely claim should bar vocational rehabilitation benefits under AS 23.30.105(a) is moot. For this reason we decline to rule on this issue.

IV. Attorney's Fees


AS 23.30.145 provides, in part:

(a) Fees for legal services rendered in respect to a claim are not valid unless approved by the hoard, and the fees may not be less than 25 per cent on the first $1,000 of compensation or part of the first $1,000 of compensation and 10 per cent of all sums in excess of $1,000 of compensation. When the board advises that a claim has been controverted, in whole or in part, the board may direct that the fees for legal services paid by the employer or carrier in addition to compensation awarded; the fees may be allowed only on the amount of compensation controverted and awarded.

(b) If an employer fails to file timely notice of controversy or fails to pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of his claim, the board shall make an award to reimburse the claimant for his costs in the proceedings, including a reasonable attorney fee. The award is in addition to the compensation or medical related benefits ordered.


The employee's request for unspecified attorney's fees would appear to he a request for attorney's fees under AS 23.30.145(a). Nevertheless, subsection (a) provides for attorney's fees only on the amounts of compensation controverted. Only medical benefits were controverted in this case. As no compensation had been controverted, no attorney's fees could possibly be awarded. It would not be reasonable for the applicant to request fees under a section which does not authorize those fees, so we interpret the applicant's request to be for ‑reasonable attorney's fees under subsection (b).


As the employee offered no evidence concerning his attorney's efforts, we are left without clear guidance from the record. For that portion of the claim on which the employee was successful, the employee ‑relied only on the evidence of Dr. Horning, a‑ad we will award fees for the time spent at Dr. Horning's deposition, in filing the application and related documents and for attending prehearings and the hearing. Considering the nature, length, and complexity of this case, we elect to look to the statute itself, and we find the statutory minimum rate established under subsection (a) to be reasonable when applied to the medical benefits and medical transportation benefits awarded in this decision. We will award a reasonable attorney's fee under AS 23.30.145(b) on the benefits awarded in this decision at the statutory minimum rate established in AS 23.30.145(a). Earwocd v. North Slope Borough, AWCB 87‑0336 (December 22, 1987) We also caution the employee's attorney that he normally bears the burden of proving the length and complexity of his work. Cason v. Redi Electric, AWCB 87‑0220 (September 18, 1987). If the attorney fails to submit proper documentation in the future, fees will be denied.

V. Costs


We have awarded medical benefits and we conclude that it is proper to award the prevailing employee his reasonable legal costs under AS 23.30.145(b).

ORDER

1. The employer shall pay the employee medical benefits and medical transportation benefits under AS 23.30.095(a) and 8 AAC 45.084 related to his treatment by Bobby Lucas, D.C., from September 14, 1983 through the time of the employee's medical release in early 1984. Medical benefits following that release are denied.

2. The employee's claim for a vocational rehabilitation evaluation under AS 23.30.041(c) is denied and dismissed.

3. The employer shall pay the employee a reasonable attorney's fee under AS 23.30.145(b) at the statutory rate established in AS 23.30.145(a) on the medical and medical transportation benefits awarded in this decision.

4. The employer shall pay the employee his reasonable legal costs under AS 23.30.145(h) incurred in the prosecution of this claim.


DATED at Fairbanks, Alaska, this 26th day of July, 1988.

ALASKA WORKERS' COMPENSATION BOARD

/s/ William S.L. Walters
William S.L. Walters, Designated Chairman

/s/ Joe J. Thomas
Joe J. Thomas, Member

WSLW/eb

If compensation is payable under terms of this decision it is due on the date of issue, and penalty of 20 percent will accrue if riot paid within 14 days of the due date unless interlocutory injunction staying payment is obtained in Superior Court.

APPEAL PROCEDURES

A compensation order may be appealed through proceedings in the Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and order in the matter of James B. Simpson Jr., employee v. Kiewit‑Groves J/V, employer and Alaska International Adjustment, carrier; Case No. 322950, dated and filed in the office of the Alaska Workers' Compensation Board at Fairbanks, Alaska this 26th day of July, 1988.

Clerk
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