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We heard this request for a determination of liability under the "last injurious exposure" rule in Anchorage, Alaska on may 12, 1988. Attorney Thomas L. Melaney represented the employee. Attorney Robert B. Mason represented TAM Construction, Inc., and its insurer (TAM). Attorney Randall J. Weddle and paralegal Carol King represented Teamsters Local 959 and its insurer (Local 959). The record closed at the end of the hearing.


The employee worked for 22 years as a surveyor. While so employed by TAM on June 15, 1981, he suffered injuries when struck by a tree dislodged by a backhoe. The precise nature of the injuries he incurred continues to be disputed. He began work in early August 1981 as a business agent for Local 959. There is no dispute that the employee underwent surgery in October 1981 for removal of a ruptured intervertebral disc at the L4‑5 level. There is also no dispute the ruptured disc was attributed to the June 1981 accident,


Following the surgery the employee returned to work at Local 959. In November 1983 he gave notice of his intention of resigning his position. He worked through January 1984 in order to assure his successor's smooth transition. The employee FILED a claim for workers' compensation against TAM, alleging he was totally disabled due to his June 15, 1981 injury. He continues to allege his total disability resulted from his employment by TAM rather than his Local 959 employment.


We granted TAM's petition to join Local 959 in this claim. TAM alleges the stresses of the employee's work for Local 959 affected his preexisting condition in such a way that liability for the employee's workers' compensation shifted to Local 959 under the "last injurious exposure" rule.

ISSUE

Are TAM Construction, Inc., and its insurer or Teamsters Local 959 and its insurer liable for the employee's compensation under the "last injurious exposure" rule?

Summary of Evidence

We heard no testimony at hearing. The parties relied upon documentary evidence and the following deposition transcripts:


Gary D. Dixon
March 30, 1984


Lawrence Dempsey, M.D.
April 12, 1984


Jeffrey Powel, Ph.D.
February 23, 1985


Bob Mitchell
April 3, 1985


George W. Sypert, M.D.
May 2, 1988


Albert L. Ray, M.D.
May 3, 1988


Joseph C. Cauthen, M.D.
May 4, 1988


Willard E. Easter
December 20, 1983



March 8, 1984



May 4, 1988

We read all the depositions and closely scrutinized each one. This claim was complicated and seemingly belied the court's expectations that by adopting the "last injurious exposure" rule we would have a "simple, easy to administer" method of determining multi‑employer liability. Fairbanks North Star Borough v. Rogers & Babler, 747 P.2d 528, 531 (Alaska 1987). In considering the evidence we kept in mind the employee's undisputed memory problems which existed, if not before, at least by the time he was examined by each of the physicians above (with the possible exception of Dr. Dempsey).


In his December 20, 1983 deposition the employee testified he know little of what occurred during his June 15, 1981 accident. (Easter Dep. I at 5). He was knocked unconscious while working on a pipe‑laying project in close proximity to two backhoes. The employer's notice of injury, completed by TAM's foreman on June 15, 1981 stated: "Evidently [the employee] was measuring distance from pipe to bottom of m[an] h[ole]. Melvin was loading trucks with backhoe and a log kicked up evidently hitting [the employee] on neck." We infer from use of the term "evidently" that the foreman did not actually observe the accident.


Donald G. Hudson, D.O., examined the employee in the Providence Hospital Emergency Room. His note, dated June 15, 1981, stated:

[The employee] presents to the Emergency Room after having been hit on the head with a loss of consciousness from 1 ‑ 3 minutes.

. . . . 

On  examination this is a somewhat slow mentating caucasian male who appears to be in moderate distress. There is a normal cephalic calvarium (upper post of skull] with some soft tissue hematoma very minimal in the posterior occipital area[back of skull]. [He] has extreme pain with pressure in any occipital and supraoccipital ridges. The next is very tender to palpation.

. . . . 

Impression: Head trauma unable to rule out concussion versus subdural.


Dr. Hudson referred the employee to neurosurgeon Lawrence Dempsey, M.D. Dr. Dempsey wrote in his June 15, 1981 note: "[The employee] was confused and disoriented at first, but them became alert and oriented. His higher mental faculties were still somewhat impaired." Dr. Dempsey noted during examination that: "[He] has slightly impaired higher mental faculties, but is alert." Dr. Dempsey's impressions were noted as "lumbar and cervical sprain, concussion, and traumatic subarachnoid hemorrhage."


Dr. Dempsey wrote a discharge summary on June 24, 1981. He stated:

[The employee] suffered cerebral concussion, a traumatic subarachnoid hemorrhage, a cervical sprain, and a L4‑5 disc herniation. He was hospitalized until his pains had subsided sufficient (sic) that: he could move about. He still had T‑5 radiculopathy and a great deal of pain in his back at the time of discharge. His mental status was normal and he had no deficits with respect to his brain.


In a report of a follow‑up examination, dated July 1, 1982, Dr. Dempsey wrote: "[The employee] got over the ill effects of his traumatic subarachnoid hemorrhage and concussion without sequelae. . . ." "Sequelae" are defined as "abnormal conditions following a disease and resulting from it." Attorney's Dictionary of Medicine. The employee began working for Local 959 in early August 1981.


The employee testified that he knew when he applied for the position with Local 959 that it involved little physical work and that was one of the attractions of the position. He described it as 99% a desk job. Nonetheless, he stated he had pain the whole time he worked at Local 959 and took pain medications the entire time. The medications included Percodan and Valium. (Easter Dep. I at 8). The medications were prescribed by his treating Physician. (Id. at 3). He had neck and shoulder pain, low back pain, headaches, and a pressure feeling causing him to "go blank" and feel like he was about to pass out. (Id. at: 10). He stated he had had constant neck pain since his injury but was worse at the time of the deposition. However, he denied having any thinking problems (Id. at 11).


In October 1981 he had surgery to remove the herniated intervertebral disc at the L4‑5 level. His treating physician released him to return to work in November 1981. (Id. at 14). He worked only an hour or two a day for quite some time, slowly building back up to working full days. During that period, though, he also missed work "a lot" of days. (Id. at 15).


In his December 1983 deposition the employee described his position at Local 959 as an interesting, "high pressure" job involving making a lot of decisions. He stated he could no longer handle the job "because of the condition I'm in and. . . the pressure.” (Easter Dep. I at 20).


He described his condition as constant pain and described the pressures as "trying to solve problems that come up . . . I just don't feel that I can handle that type of thing any longer." (Id. at 21). He related his inability to cope with problem‑solving to his 1981 injury because "I'm taking medication, and I just don't think straight ‑‑ I don't think sometimes." (Id. at 22).


The employee stated he had "not felt good ever since the accident" in 1981. His two years of work at Local 959 were described as "trying to hang on . . . hoping that it would improve, and it's actually gotten worse. (Id. at 29). He stated he felt worse "now" than he did a year earlier. (Id. at 32). When asked to describe how he felt worse, he stated he had more trouble sleeping. He said he couldn't tell if his leg pain or "head problems" were worse but that his neck and back had more pain. (Id. at 33).


The employee stated he thought he could probably do his Local 959 job except for his back and neck injury. (Id, at 37). He testified he took four or five pain killers a day, including Percodan and Valium. (Id. at 38).


In a report from J. Michael James, M.D., dated May 1984, the employee's then current medication use was described as three Percodan and two, five milligram Valium a day.


The employee's deposition was taken a second time on March 8, 1984. He described his current symptoms as nearly constant back, neck, and head pain as well as inability to sleep. He also recounted a pressure feeling that would build up to the point he felt like he would pass out. At those times he forgot what he was talking or thinking about. (Easter Dep. 11 at 6). After quitting work at Local 959 in January 1984 he had spent most of his time at home. His activities at home included very little walking, occasional whirlpool baths at a local recreation center, driving his van, watching television, reading, and occasional light household chores. (Id. at 8). He stated his condition had not improved any since leaving work with Local 959. (Id. at 17).


The employee stated his pain had been pretty constant at work and at home. (Id. at 18). He again stated he had been in pain ever since his initial injury. (Id. at 19), He again stated he had been using pain medications since the initial injury. (Id. at 20.). When asked to explain why he was able to work at Local 959 for two years after his operation he stated: "[Local 959 has been] very, very fair to me. I have . . . taken a lot of time off from work due to my pain, and I kept hoping that my condition would get better instead of what it's done." However, he also stated his current condition was definitely worse than that of two years before. (Id. at 22).


The employee stated his ability to concentrate decreased as he had to live with pain for a longer and longer period. Part of the reason he quit work at Local 959 was living with the pain and using pain killers. He stated he could not remember things. (Id. at 23). He stated that previously he had been in charge of the Valdez [oil pipeline] terminal site, had encountered as much pressure as he had at Local 959, and had been able to handle the job. (Id. at 24). He believed his pain and use of pain medication contributed to his inability to handle job pressure. (Id. at 25).


Clinical psychologist Ronald W. Ohlson, Ph.D., performed a "psychological evaluation" of the employee in March 1984. His four‑page report of that evaluation, dated March 21, 1984, was relied upon by TAM. TAM contended Dr. Ohlson noted the employee's work for Local 959 caused job stress which in turn resulted in increased use of Percodan to control pain. However, Dr. Ohlson reported the employee stated he got some relief immediately after the October 1981 surgery, "but that after being on the job for awhile he began experiencing more pain and he continued taking medication to relieve the pain." [Emphasis added]. Dr. Ohlson also reported: "He claims that he has never been pain‑free since the accident and surgery even though he admits that he got better for awhile."


In a section labelled "Conclusions and Recommendations" Dr. Ohlson noted Percodan use continued "over the past two‑and‑a‑half years." Yet he also stated: "As the pressures of his job increased he began taking Percodan in order to attempt to relieve his pain." [Emphasis added]. Dr. Ohlson posited "The old vicious cycle of Percodan addiction" yet he also stated; "This hypothesis is extended tentatively because drug addiction, and especially addiction to Percodan, is not within [my] expertise. . . .”


Gary D. Dixon testified in his March 30, 1984 deposition that he supervised the employee for Local 959. (Dixon Dep. at 5). The employee told him of health problems including back problems, headaches, loss of memory and not "feeling good" generally. (Id. at 11). Dixon believed the employee's problems adversely affected his work performance. Dixon noticed a "slippage" in the employee's work performance in January 1983. (Id. at 11). Dixon believed he detected memory loss in the employee at that time. (Id. at 16).


Dixon stated the employee appeared to enjoy his work with Local 959 but had a lot of pain and agony. (Id. at 24). The employee complained about his back, leg numbness, dizziness, loss of memory, pain and agony in the summer of 1983. The employee missed a lot of time from work during his years with Local 959 but missed more in 1983. (Id. at 16). The employee also complained of inability to sleep. (Id. at 28). Dixon also stated that he did not observe the employee as closely in 1982 as he did in 1983. (Id. at 30). Based on the problems he noticed in 1983 he watched the employee more closely because he was concerned about the employee possibly being terminated as a result of those problems. (Id. at 32).


Bob Mitchell testified in his April 3, 1985 deposition that the employee replaced him at Local 959 in 1981 and he, in turn, replaced the employee in January 1984. (Mitchell Dep. at 4). During a 30‑day period in which he and the employee worked together in 1981, he did not notice any inability of the employee to perform the Local 959 job. (Id. at 15). He did note the employee took medication and, at times, the employee's eyes looked glassy. (Id. at 17). He believed the employee stated the medication taken was a couple of Percodan a day. (Id. at 18).


In January 1984 Mitchell also worked with the employee who appeared to be in pain. (Id. at 18). The employee attributed his need to quit to his continuously worsening back condition. (Id. at 10). Dixon stated very little job pressure existed after completion of the Trans‑Alaska Pipeline in 1977. (Id. at 22).


Lawrence Dempsey, M.D., testified in his April 23, 1984 deposition that he is a neurosurgeon who initially treated the employee and later performed surgery to remove a ruptured intervertebral disc. (Dempsey Dep. at 4). After surgery he regularly examined the employee and prescribed pain medications. (Id. at 9). Dr. Dempsey stated the employee had reported that warm weather reduced his pain level. (Id. at 11). The employee told Dr. Dempsey his pain was constant although varying in severity. (Id, at 12) Dr. Dempsey stated the employee's pain got greater and greater, and use of pain medication also increased Between the pain and the pain medication the employee's ability to work got progressively worse. The pain medication also resulted in inability to "think straight." (Id. at 17).


Dr. Dempsey summarized the employee's description of difficulty in working. "His problem is essentially that he either has a lot of pain, which makes it hard for him [to work), or else he has to take pain pills to get rid of the pain and then he can't think straight. That is a difficulty at work and that has become more and more of a problem as time has passed." (Id. at 19). Dr. Dempsey stated the employee had taken pain medications, including Percodan, off and on since 1981. (Id, at 26).


Dr. Dempsey testified the employee has difficulty concentrating when having a lot of pain or using a lot of pain medication. Ever since the initial injury the employee has also had trouble with his memory. Dr. Dempsey attributed the memory difficulties to a brain injury suffered at the time of the subarachnoid hemorrhage. He also believed use of pain medication could add to the memory problems. (Id. at 27) He also stated the employee suffered from dizziness ever since the original injury. (Id. at 28). Dr. Dempsey acknowledged writing in a January 26, 1984 report that the employee's "recent memory is intact by limited testing." However, he denied any inconsistency with his deposition testimony. The limited test showed only that the employee was not entirely lacking recent memory rather than experiencing more limited memory problems. (Id. at 29).


Dr. Dempsey testified the employee's pain caused him stress and that any on‑the‑job stress would also add to the pain. (Id. at 31). However, Dr. Dempsey did not believe that job stress necessarily would lead to taking additional pain medication. He stated the employee's problem was not work stress but pain. The employee had a great deal of pain when not at work. (Id. at 32). He believed the employee's original injury in 1981 was the predominant factor in (causing] the pre sent condition. (Id. at 34).


Dr. Dempsey believed the employee's condition was deteriorating based on the increasing amounts of pain experienced. (Id. at 36). He did not believe the employee's pain was caused by the Local 959 job and stated the employee was "not very fit to do the job in the first place," (Id. at 38). Dr. Dempsey concluded, with a reasonable degree of medical certainty, that job stress at the Local 959 job was not a substantial factor in bringing about the employee's current inability to work. He also stated the Local 959 job was not a substantial factor in bringing about the current need for surgery or relocation to a warmer climate from which he believed the employee might benefit. (Id. at 39). Dr. Dempsey stated: "I don't think anyone has shown that it [Local 959 employment] has increased his pain. His course could be just like this if he was unemployed. . . . " (Id. at 41).


Jeffrey Powel, Ph.D., testified in his February 23, 1985 deposition that he is a licensed clinical psychologist specially trained as a clinical neuropsychologist. (Powel Dep. at 3). Dr. Powel examined the employee in July 1984 at the Swedish Hospital in Seattle, Washington. The purpose of the examination was evaluation of the appropriateness of having the employee attend the Swedish Hospital Pain Clinic. Dr. Powel performed the outpatient pain clinic evaluation of the employee on July 26, 1984. He concluded the employee had many significant problems. The extent of the employee's distress caused Dr. Powel to suspect possible cognitive difficulties. (Id. at 5).


Dr. Powel saw the employee again in October 1984, anticipating the employee would attend the pain clinic once his evaluation was completed. However, the employee chose not to attend the pain clinic. (Id. at 6). Dr. Powell saw the employee on October 4 and 5, 1984 but could not obtain the employee's consent to undergo testing. on October 6, 1984 the employee agreed to be tested. (Id. at 7) . The report of the neuropsychological evaluation, marked as Exhibit 2 of Dr. Powel’s deposition, was dated October 17, 1984. Dr. Powel summarized his report in his deposition. He concluded the employee had major psychosocial difficulties. He diagnosed depression characterized by memory loss, sleep disturbance, weight loss, decreased sexual interest, and decreased tolerance for frustration. Memory testing demonstrated a significant loss of memory for visual/spacial information, difficulty profiting from repeated verbal presentation, and impoverished immediate recall of verbal information. He concluded the employee had severely compromised adaptive functioning. He attributed the severe compromise of adaptive functioning to head injury, depression, and narcotics use. (Id. at 10). in his report Dr. Powel concluded:

[The employee's] deficits are numerous and serious. They suggest overwhelming compromise of his level of adaptive functioning and are too great to be attributed solely to depression or narcotics use alone. Therefore it seems reasonable to hypothesize some compromise of intellectual functioning secondary to [the employee's] head injury.


Dr. Powel stated that barred on his review of the Gary Dixon deposition, he believed the Local 959 job was stressful. (Id. at 13). He believed that job pressures had some effect on the employee's condition. (Id. at 15). He stated pain, head injury, psychological distress, and possible narcotics toxicity significantly contributed to the employee's condition. (Id. at 17). Dr. Powel believed the employee's Local 959 work probably increased the employee's feelings of depression and anxiety, possibly could have resulted in increased consumption of pain medications, and probably affected the employee's memory. (Id. at 20). Dr. Powel stated the employee's Local 959 work caused stress which was a significant factor contributing to anxiety and depression. He saw the anxiety and depression as profound and overwhelming and significantly impacting overall adaptive functioning. (Id. at 22).


Dr. Powel testified it was possible the failure at Local 959, to which he attributed increases in the employee's anxiety and depression, resulted from preexisting neuropsychological difficulties. (Id. at 23). He did not have any data indicating the employee's psychological capability or cognitive skills level prior to employment at Local 959. He also stated he was unable to give an opinion about any cause and effect relationship between job stress at Local 959 and the employee's subjective pain complaints. (Id. at 24).


Dr. Powel disagreed with Dr. Dempsey's opinion that job stress was not a substantial factor in the employee's current inability to work. (Id. at 27). But Dr. Powel would not say that "but for" the Local 959 employment the employee would be able to work. (Id. at 28). Dr. Powel concluded that he was not prepared or qualified to offer an opinion concerning the effect of job stress on the employee's feeling of pain. (Id. at 29).


Dr. Powell stated it was possible that at the time the employee began working for Local 959 he was unable to do the job, and attempting to do it only confirmed that inability. (Id. at 45). Dr, Powel did not think it possible to make a determination as to what the employee's condition would have been if he had never worked at Local 959. (Id. at 38). However, he stated that generally stress increases muscle tension and typically increased physical discomfort in chronic pain sufferers. (Id. at 40). Therefore, he believed mental distress and depression probably resulted in increased subjective pain in the employee's case. (Id. at 41). He also believed the employee experienced difficulties on the job which would have increased the distress already suffered by the employee. (Id. at 44).


Joseph C. Cauthen, M.D., testified he is a board‑certified neurosurgeon. He first examined the employee on February 27, 1986. He diagnosed cervical and lumbar spondylosis, cervical nerve root compression, and lateral recess stenosis. (Cauthen Dep. 5). He recommended substitution of an antidepressant for Valium, substitution of Tylenol No. 3 for Percodan, possible myelogram and CT scan, and possible nerve root decompression. He believed the employee was disabled at that time by chronic neck and lumbar pain. (Id. at 8),


Dr. Cauthen did not disagree with Dr. Ray's opinion the employee had suffered a head injury in 1981. He admitted CT scan reports of 1981 and 1984 indicated no evidence of acute brain tissue damage. However, he testified that the traumatic subarachnoid hemorrhage noted by Drs. Nolan and Dempsey at the time of the employee's injury, indicated bruising or contusion of the brain. (Id. at 15).


He testified that while representing evidence of brain trauma, a subarachnoid hemorrhage would not necessarily result in subsequent brain deficits. (Id. at 17) . Dr. Cauthen stated he could not offer an opinion to a ‑reasonable degree of medical probability as to the cause of any brain deficits the employee might have. (Id. at 21). In general, mental deficits could be related to use of pain medications, previous alcohol or drug abuse over a period of years, depression, stress, and anxiety. (Id. at 19, 20) . He also stated though that, in the absence of other influences, it would be medically reasonable to attribute changes in cognitive functioning to a brain injury should a subarachnoid hemorrhage be followed by a decrease in cognitive function. (Id. at 18).


Dr. Cauthen disagreed with Dr. Sypert's opinion that corrective surgery wasn't appropriate. (Id. at 8). He recognized Dr. Sypert as a leading neurosurgeon with a national reputation. However, he did not believe (like Dr. Sypert) that the employee's symptoms were entirely psychological. He believed a correctable spinal condition was also part of the employee's problems. (Id. at 11). Based on his knowledge of the employee's apparent success at the Baptist Hospital Pain Clinic, Dr. Cauthen also disagreed with Dr. Sypert's opinion that only two particular pain clinics in the whole country could aid the employee. (Id. at 12).


Albert L. Ray, M.D., testified in his May 3, 1988 deposition that: he is a psychiatrist and associate medical director of the Baptist Hospital Pain Clinic in Miami, Florida. (Ray Dep. at 4).The employee entered the pain clinic for treatment in September 1986. The employee complained of pain in his head, neck, back, shoulders, and arms. lie told Dr. Ray the pain had existed since the original injury in June 1981. The employee told Dr. Ray he suffered a subdural hematoma at that: time and had undergone a laminectomy in his low back. The employee also told Dr. Ray he had problems at home, he drank heavily since discontinuing Percodan use, and was irritable and grouchy. (Id. at 8).


The employee also reported difficulty in sleeping, decreased sex drive, and occasional gastrointestinal distress. He felt extremely depressed and hopeless. At the time of examination the employee used Empirin #4, Tylenol #4, Darvocet and medication for high blood pressure. He also used 40 to 80 mgs. of Valium per day. (Id. at 9).


Part of the employee's treatment involved detoxification from medication. At the time of his discharge (October 10, 1986) the employee used only plain Tylenol, an antidepressant, and medication for high blood pressure.
 (Id. at 14). In Dr. Ray's discharge summary, read by Dr. Ray at his deposition, he stated the employee had "severe brain deficits from his work injury, when he was hit in the head . . . and had a subarachnoid hemorrhage and brain damage. "


Dr. Ray had the employee tested by a psychologist whose neuropsychological testing revealed "significant brain deficits." (Id. at 16), Brain deficits are "disabilities in functioning based on an injury . . . and may or may not be related to a structural change that can be identified." (Id. at 19) . Signs of brain deficits were poor memory and concentration. (Id. at 22), Dr. Ray stated it would be medically reasonable to attribute the problems in concentration and memory to the original accident, if such problems first arose after the accident and several other conditions held. Those other conditions were a subarachnoid hemorrhage caused by the accident, slowed mentation on admission to the hospital after the accident, loss of consciousness at time of accident, and notation of impairment of higher intellectual function during hospitalization. (Id. at 24).


Dr. Ray testified the employee's memory and concentration problems are not obvious and become noticeable only over a period of time. (Id. at 18). Problems in mentation, including those of memory and concentration and also including irritability, lability or mood and argumentativeness resulted from the original accident. (Id. at 39).


He agreed that job stress could cause depression which could then worsen pain. (Id. at 40). Dr. Ray stated that unlike most patients, whose concentration or memory problems resolve after detoxification, the employee's problems continued. (Id. at 47) Although he knew of no evidence confirming brain deficits immediately after the initial accident, Dr. Ray assumed there were with a strong degree of medical probability. He based that belief on the history recounted by the employee and his wife that the problems began after the 1981 accident. (Id. at 52).


George W. Sypert, M.D., testified in his May 2, 1988 deposition that he is a board‑certified. He is also a professor and eminent scholar at the University of Florida College of Medicine. (Sypert Dep. at 5). He performed an examination of the employee, which took at least one hour, at the insurer's request in August 1987, (Id, at 13). However, in his May 4, 1988 deposition the employee contended the examination only lasted ten minutes. (Easter Dept. III at 5). Dr. Sypert stated he reviewed some of the medical records sent him by the insurer, consisting of the relevant portions of the "physician managements and summaries." (Sypert Dep. at 7).


Dr. Sypert found the employee had a very tight, rigid neck, a rigid low back, and diffuse muscular tenderness in the neck, shoulder, low back, and hips. (Id. at 9). He concluded the employee had a "frozen" neck and back. When a joint's movement becomes restricted, it becomes painful, and is usually used less. The lessening of use generally increases the pain promoting even less use. The "frozen" joint results from lack of use, shortening of muscles and ligaments, and tightness. (Id. at 17).


Dr. Sypert concluded the employee's pain resulted from frozen joints and depression. (Id. at 22). He believed the employee was not motivated to get well and return to work and would benefit from attending one of only two pain clinics, those at the University of Washington or the University of Miami. (Id. at 23). Dr. Sypert stated the employee explained that job stress at Local 959 aggravated his pain. (Id. at 25). Dr. Sypert related that stress would increase pain. He also believed stress would result in tightening of muscles and ligaments because "you get tense, and that aggravates a preexisting muscle ligament injury.!' (Id. at 27). Use of pain medications only aggravated the employee's condition and caused additional depression. They also result in increased use over time as dependency increases. (Id. at 28). Stress, pain medications, and depression combined in a vicious cycle resulting in the employee becoming less and less functional. (Id. at 29).


Dr. Sypert believed the employee's job was stressful, aggravated his pain condition and his need for and use of pain medications. (Id. at 31) . lie did riot know what particularly stressful conditions existed at Local 959. (Id. at 32). Dr. Sypert would not say that "but for" the Local 959 employment the employee would be working. (Id. at 33).

FINDINGS OF FACT AND CONCLUSIONS OF LAW

The "last injurious exposure" rule imposes full liability for the payment of compensation and benefits on the employer at the time of the worker's most recent injury which bears a causal relationship to the disability. Ketchikan Gateway Borough v. Saling, 604 P.2d 590, 595 (Alaska 1979). However, liability may be imposed on a subsequent employer only if that employment aggravated, accelerated, or combined with the preexisting condition and the aggravation, acceleration or combination was a substantial factor contributing to the ultimate disability. United Asphalt Paving v. Smith, 660 P.2d 445, 447 (Alaska 1983); Fluor Alaska, Inc. v. Peter Kiewit Sons' Co., 614 P.2d 310, 313 (Alaska 1980); Saling, 604 P.2d at 595.


A "substantial factor" is found where it is "shown both that the [disability] would not have happened 'but for' the [employment] and that the [employment) was so important in bringing about the [disability] that reasonable men would regard it as a cause and attach responsibility to it." State v. Abbott, 498 P.2d 712, 717 (Alaska 1972). The court expressly adopted the "but for" test in a "last injurious exposure" rule context in a recent case. Fairbanks North Star Borough v. Rogers & Babler, 757 P.2d 528, 533 (Alaska 1987).


Local 959 argued the employee never filed a claim against it, and therefore TAM is not entitled to the benefit of the presumption of compensability (AS 23.30.120). We do not need to address that argument, however, based on our conclusion that the presumption would be overcome even if applied. We base that conclusion on the following findings. We find the testimony of Drs. Powel and Sypert would establish a preliminary link between the employee's disability and his employment by Local 959. That evidence would raise the presumption of compensability under AS 23.30.120. However, we find the testimony of Drs. Ray, Dempsey, and Cauthen substantial evidence which would rebut the presumption.
 Once rebutted with substantial evidence the presumption drops out and all elements must be proven by a preponderance of the evidence. Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978). TAM must therefore prove Local 959's liability by a preponderance of the evidence, whether or not TAM was initially entitled to rely on the presumption of compensability.


Each party attempted to undercut the other's expert witnesses on a number of grounds. Because e of that, and the complicated  nature of the testimony more extensively than we normally so. Despite the parties’ arguments, we find the testimony of none of the expert witnesses totally unworthy of consideration.


TAM challenged Dr. Ray's testimony claiming it was based on the erroneous belief the employee suffered a subdural hematoma at the time of the June 1981 injury. However, based on Dr. Ray's deposition as a whole, we find he clearly understood the employee suffered a subarachnoid hemorrhage. We also find that counsel for Local 959, when stating assumptions in posing the hypothetical question which Dr. Ray answered by linking the 1981 injury and the employee's brain deficits, clearly asked Dr. Ray to assume the employee suffered a subarachnoid hemorrhage. Thus, even if we had not found Dr. Ray previously recognized the actual injury suffered in 1981, the answer to the hypothetical question would still stand. We also find in regard to that hypothetical question that, contrary to TAM's assertion that no evidence of slowed mentation or impairment of higher intellectual function at time of employee's hospitalization exists, the June 15, 1981 notes of Drs. Hudson and Dempsey clearly mention both conditions. Consequently, we find Dr. Ray's testimony based on a correct understanding of the employee's condition in 1981.


TAM implies Dr. Dempsey's testimony was colored by his treatment of the employee for several years with potentially habit‑forming medications. We do not find that treatment alone makes Dr. Dempsey's testimony unworthy of consideration. Similarly, TAM suggests the employee's testimony at his second deposition was colored by his desire to avoid having Local 959 found liable for compensation and benefits. We take that suggestion of bias into account in weighing the employee's testimony although we also note the absence of counsel for Local 959 at the first deposition. We believe a deposition at: which Local 959 was represented by counsel might develop somewhat different testimony than that obtained at one taken in the absence of an advocate for Local 959 without necessarily imputing to the employee a desire to slant his testimony.


Local 959, on the other hand, vigorously attacks Dr. Sypert's testimony and TAM's assertions of lack of evidence of demonstrable brain injury and brain deficits immediately following the June 1981 injury. Local 939 argues Dr. Sypert failed to give radiological evidence of a damaged cervical intervertebral disc sufficient weight and improperly assumed the employee was not motivated to return to work due to bias and lack of knowledge about the employee's work history. Local 959 also asserted that Dr. Sypert failed to take into account evidence of brain deficits and had no knowledge of the employee's work or original injury.


concerning the evidence of immediate brain deficits, we find the previously mentioned medical notes of June 15, 1981 support Local 959's contention. However, given the countervailing evidence (Dr. Dempsey's discharge summary noting normal mental status and no brain deficits; his July 1, 1981 report that the subarachnoid hemorrhage and concussion resolved "Without sequelae"), we are more concerned that the expert witnesses were not asked to discuss both sets of apparently reliable evidence. As to Dr. Sypert's testimony, we are more concerned with the strength of his conclusions based on the evidence to which he availed (or chose not to avail) himself than his professional judgment (in light of his incontrovertable medical expertise) to prefer clinical testing over diagnostic imaging in deciding diagnosis and appropriateness of surgery.


Having lost the benefit of any presumption, TAM had to prove all elements critical to its position by a preponderance of the evidence. Since the employee has consistently asserted that Local 959 is not the cause of his disability, and has never asserted a claim against Local 959, the rule that ambiguous medical evidence must be resolved in favor of the employee is of no avail to TAM in this instance. Kessick v. Alyeska Pipeline Service Co., 617 P.2d 755 (Alaska 1980); Beauchamp v. Employers Liability Assurance Corp., 477 P.2d 993 (Alaska 1970). TAM had to prove by a preponderance of the evidence that employment at Local 959 aggravated, accelerated, or combined with the employee's preexisting condition. TAM then had to prove the aggravation, acceleration, or combination was a "substantial factor" in bringing about the ultimate disability. It had to show that the disability would not have happened "but for" the employment, and that the employment was so important that reasonable men would regard it as a cause of the disability and attach responsibility to the employment.


The nature of the employee's preexisting condition is not a given in this instance. We find that when he began working for Local 959 in August 1981 the employee's condition consisted of neck pain, low back pain, headaches, difficulties with memory and concentration, and use of pain medications. We base that finding primarily on the employee's testimony as well as that of Drs. Dempsey, Powel, Cauthen, and Ray. We cannot quantify the amount of pain medications used by the employee when he started working for Local 959. Only co‑worker Bob Mitchell testified about a specific amount used by the employee " 1981, and he based his testimony on a statement made to him by the employee. Mitchell's testimony on that subject is hearsay, which would not be admissible over objection in a civil action. Therefore, it is insufficient by itself to support a finding. AS 44.62.460(d).


Did employment b Local 959 aggravate, accelerate, or combine with the employee's preexisting condition We find the employee's pain, memory problems, and inability to concentrate all increased during the period he worked for Local 959. We base that finding on the employee's testimony and that of Bob Mitchell, Gary Dixon, and the treating physician during that period, Dr. Dempsey. Although Dr. Dempsey testified pain could be worsened by job stress, he did not believe stress would necessarily lead to use of more pain medication.


Dr. Powel believed job stress could increase pain and cognitive difficulties like inability to concentrate and memory problems. Dr. Cauthen testified pain could be increased by stress, and brain deficits he believed the employee suffered could he caused by stress, depression, and pain medications. Dr. Ray testified job stress could worsen pain. Dr. Sypert believed job stress aggravated the employee's pain and use of pain medications. We find the employee's work for Local 959 caused stress which aggravated his pain and brain deficits.


Having found the employee's work for Local 959 aggravated his preexisting condition, we must determine whether the aggravation was a substantial factor in bringing about his current disability. A subsequent employer may not be found liable for a disability under the last injurious exposure rule unless the disability would not have happened "but for" the employment, and the employment was so important in bringing about the disability that reasonable men would regard it as a cause and attach responsibility to it. Drs. Dempsey and Ray did not feel the current disability would not have happened but for the job stress at Local 959. While Drs. Powel and Sypert testified the job stress was a substantial factor in bringing about the disability, neither was willing to testify that the current disability would not have happened but for the employment at Local 959. Dr. Cauthen stated he could not form an opinion based on the information he acquired in 1986.


We find, based on the above, that TAM has not proven by a preponderance of the evidence that job stress at Local 959 was a cause in fact of the current disability (that disability would not have occurred but for the job stress). We also find that had the evidence supported a finding the disability would not have happened but for the job stress, we would not have found the employment so important in bringing about the disability that reasonable men would regard it as a cause and attach responsibility to it.

At the time of hearing, the employee had been off work for over four years.


Despite the absence of any job stress, the employee's pain and brain deficits continued unabated. We had no evidence that his pain subsided since 1984, or that it was unreasonable to expect that it would have if stress was important in raising the pain to a disabling level. Additionally, the employee's pain was such that he used medication before, during, and after his employment by Local 959. No testimony tied brain deficits to any particular level of use or length of use. Consequently, we cannot find any brain deficit related to use of pain medication generally attributable to employment by Local 959. The employee's condition continued without change during the two years (after detoxification in 1986) when he had neither job stress nor use of pain medication. We would find that the employee's incremental increase in pain and use of pain medications, due to job stress during the 1981‑1984 period, was not so important: in bringing about his current disability that reasonable men would regard it as a cause and attach responsibility to it.

ORDER

1. TAM's petition to find Teamsters Local 959 liable for the employee's disability is denied and dismissed.


2. Teamsters Local 959 is dismissed as a party to the employee's claim for compensation or benefits arising from his June 15, 1981 injury.


Dated at Anchorage, Alaska, this 29th day of July 1988.

ALASKA WORKERS' COMPENSATION BOARD

/s/ Paul F. Lisankie
Paul F. Lisankie, Designated Chairman

/s/ Donald R Scott
Donald R. Scott, Member

PFL:er

If compensation is payable under terms of this decision, it is due on the date of issue and‑ penalty of 20 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.

APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Willard E. Easter, employee/applicant; v. TAM Construction, employer; Providence Washington Insurance Group, insurer; and Teamsters Local 959, employer; ALPAC/INA, insurer/defendants; Case No. 101374; dated and filed in the office of the Alaska workers' Compensation Board in Anchorage, Alaska, this 29th day of July 1988.

Clerk

SNO

� In his May 1988 deposition the employee confirmed that he remained detoxified. He stated his medications used in 1988 were Motrin, aspirin, and one Darvocet every five or six days. (Easter Dep. III at 8).


� In determining whether Local 959's evidence rebutting the presumption was "substantial", we viewed it in isolation rather than weighing it against other evidence offered by TAM. We are required to determine substantiality in that way. VECO, Inc. v. Wolfer, 693 P.2d 865, 870 (Alaska 1985).








