ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 1149 Juneau, Alaska 99802

BETTY LIVELY,
)



)


Employee,
)
DECISION AND ORDER



)
AWCB Case No. 319799


v.
)
AWCB Decision No. 88-0200



)

CARRS QUALITY CENTERS,
)
Filed with AWCB Anchorage

(Self-Insured),

)
July 29, 1988



)


Employer.
)



)


This claim for an attorney's fee was decided based on the record and on the briefs filed by the parties. The employee is represented by attorney Richard Wagg; attorney Michael Moxness represents the defendant. The record closed on July 6, 1988 when we first met after all briefs had been received.


The employee was injured in Anchorage on August 18, 1983. Her claim was accepted and temporary total disability benefits were paid. She moved to California in late summer, 1986. She continued to receive temporary total disability benefits.


In response to a request for information about the employee's medical case, Mr. Wagg wrote to Mr. Moxness on December 1, 1986, and informed him the employee was being treated in California by a Dr. Weisenberger. Mr. Wagg did not supply any medical reports or other details of her treatment. On March 3, 1987, Mr. Wagg wrote to the defendant's adjusting company, Scott Wetzel Services, and said the employee was being treated by a Dr. R. Wayne Larson. He also indicated Dr. Larson had attempted to telephone Scott Wetzel Services four times to arrange for medical treatments, but had received no response. Again Mr. Wagg did not provide copies of any medical reports. On March 13, 1987, Mr. Moxness wrote Mr. Wagg to ask about the employee's medical status. Specifically, Mr. Moxness asked why the employee was seeing a doctor, what type of doctor she was seeing, and what treatments were being provided.


On April 8, 1987, Mr. Wagg replied that he had contacted the employee to seek information as to her physical locations so she could undergo a psychological evaluation. He did not describe the doctors she was seeing or the treatment they were providing. On April 13, 1987, Mr. Wagg sent a letter to the adjuster enclosing a receipt for a prescription from Dr. Weisenberger and a recommendation that the employee be evaluated at the Stanford Medical Center.


On April 29, 1987, the defendant filed a compensation report suspending further benefits for lack of medical records. Thereafter, on May 4, 1987, Mr. Wagg filed an application for adjustment of claim and statement of readiness to proceed. On May 8, 1987, the defendant filed an answer. On May 12, 1987, Mr. Wagg talked to the adjuster about the benefits and the employee's efforts to get approval for medical treatment. On May 27, 1987, Mr. Wagg sent a follow‑up letter to the adjuster and enclosed Dr. Weisenberger's medical records.


On June 2, 1987, Mr, Wagg talked with a new adjuster responsible for the file, who indicated he would authorize a medical evaluation and pay temporary total disability benefits under reservation of rights. However, on June 3, 1987, the new adjuster filed an answer again disputing benefits for lack of medical treatment. On June 17, 1987, a preheating was held wherein the defendant agreed to resume benefits as of the date of termination and would authorize a medical evaluation. The benefits continue to the present.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

The only issue before us is whether Mr. Wagg should be awarded attorney fees from the defendant for his participation in the resumption of benefits. We are authorized to award attorney's fees pursuant to AS 23.30.145 which states:

(a) Fees for legal services rendered in respect to a claim are not valid unless approved by the board, and the fees may not be less than 25 per cent on the first $1,000 of compensation or part of the first $1,000 of compensation, and 10 per cent of all sums in excess of $1,000 of compensation. When the board advises that a claim has been controverted, in whole or in part, the board may direct that the fees for legal services be paid by the employer or carrier in addition to compensation awarded; the fees may be allowed only on the amount of compensation controverted and awarded.

When the board advises that a claim has not been controverted, but further advises that bona fide legal services have been rendered in respect to the claim, then the board shall direct the payment of the fees out of the compensation awarded. In determining the amount of fees the board shall take into consideration the nature, length and complexity of the services performed, transportation charges, and the benefits resulting from the services to the compensation beneficiaries.

(b) If an employer fails to file timely notice of controversy or fails to pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of his claim, the board shall make an award to reimburse the claimant for his costs in the proceedings, including a reasonable attorney fee. The award is in addition to the compensation or medical and related benefits ordered.


In this case each party accuses the other of causing the breakdown in communication which resulted in the termination of the employee's benefits. We have consistently ruled that both the defendant and the employee have an affirmative duty to provide necessary information to facilitate the proper payment of workers' compensation benefits. See, e.g., Rye v. H.C. Price, AWCB No. 860149, June 17, 1986; Selzer v. TJ & M Masonry, AWCB No. 860168, July 3, 1986.


We find both parties partially responsible for the employee's termination of benefits. The defendant failed to promptly respond to the employee's requests for authorization to seek medical treatment. The employee failed to provide medical reports as required by AS 23.30.095(a)‑(c) or to otherwise notify the defendant of the nature of her medical treatment.


Mr. Wagg argues that he should be paid ongoing statutory minimum fees on all continuing benefits. We disagrees Based on our review of the record we do not find the defendant controverted the employee's claim for purposes of AS 23.30.145 (a).


However, we find the defendant did resist the payment of benefits, and a reasonable fee is appropriate under §145(b). As directed by 8 AAC 45.180(d), we consider the nature‑length‑complexity‑benefit component to determine a reasonable fee award.


We find the nature of the legal services varied from telephone conversation, to writing letters, to preparing pleading and attending a preheating conference. The benefits at issue were pursued over a several month period, but the issues were not particularly complex. When the employee's continuing benefits were reinstated, she was issued a check in the amount of $4,860.57 covering the period of April 16, 1987, to June 19, 1987.


We find that a reasonable attorney's fee is the statutory minimum rate based on the $4,860.57 paid when benefits resumed. The defendant shall pay a reasonable attorney's fee at the statutory rate, which is a total of $636.06 (25% x $1,000 + 10% x $3,860.57).

ORDER

The defendant shall pay the employee a reasonable attorney's fee in the amount of $636.06.


DATED at Anchorage, Alaska, this 29th day of July, 1988.

ALASKA WORKERS' COMPENSATION BOARD

/s/ Fred G. Brown
Fred G. Brown, Designated Chairman

/s/ John H. Creed
John Creed, Member

/s/ Donald R Scott
Donald Scott, Member

FGB/eb

If compensation payable under terms of this decision it is due on the date of issue, and penalty of 20 percent will accrue if not paid within 14 days of the due date unless interlocutory injunction staying payment is obtained in Superior Court.

APPEAL PROCEDURES

A compensation order may be appealed through proceedings in the Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.
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