ALASKA WORKERS' COMPENSATION BOARD

P.O. Box 1149 Juneau, Alaska 99802

OTIS NEWTON,
)



)


Employee,
)
DECISION AND ORDER


Applicant,
)
AWCB Case No. 702719



)
AWCB Decision No. 88-0206


v.
)



)
Filed with AWCB Anchorage

STATE OF ALASKA,
)
August 4, 1988

(Self‑Insured),

)



)


Employer,
)


Defendant,
)



)


The parties agreed that we would decide this claim for an attorney's fee based on the documents in our file and the parties' written arguments. The record closed July 26, 1988, after the time had passed for Defendant to respond to Employee's brief. The issue was ready for decision on August 3, 1988, our first meeting thereafter.
 Employee is represented by attorney Eric Olson. Defendant is represented by attorney Allen Tesche.

ISSUE

Is Employee entitled to his actual attorney's fees under AS 23.30.145 (b)?

SUMMARY OF THE EVIDENCE

It is undisputed that Employee suffered an injury in the course and scope of his employment on February 10, 1987. Employee reported the injury as "slipped and left knee hit." (Report of Injury, February 18, 1987). Employee was treated at North Care in February and March, 1987; the North Care Physician's Report for February 20, 1987, indicated only an injury to the left knee.


North Care referred Employee to John Frost, M.D. Dr. Frost first treated Employee on March 17, 1987. He reported, "As you know, he is a 29‑year‑old equipment operator who was injured while at work on the 10th of February. He fell from a grader, landing on his left knee and then both knees. . . . He was able to continue working, but over the next few days his knees remained painful." (Frost March 17, 1987 report).


Defendant's adjuster, Katie Matson, filed an affidavit stating that on March 16, 1987 and on March 19, 1987 she discussed Employee's injury with him. Employee told her he injured his left knee at work, he had a suffered previous injuries to his right knee which had bothered him for the past several years, and he asked permission to have Dr. Frost examine both knees. Matson told him not to do that as it would cause confusion between his compensable left knee problem and non‑compensable right knee problem.


Employee filed an affidavit stating Matson did not listen to him because she was more interested in asking questions about his previous injuries. Employee also stated that the first time he talked to Matson he told her he hurt both knees in the accident.


Defendant refused to pay for Employee's right knee treatment. Defendant filed a Controversion Notice on April 13, 1987, contending Employee's "right knee was not injured while working."


Employee's affidavit states he sought assistance from his union and from attorney Olson. According to Employee's affidavit, his attorney phoned Matson to discuss the claim. Employee's attorney also wrote to Dr. Frost asking about the relationship of the right knee to the injury. Dr. Frost responded, "I think that it is reasonably probable that his current right knee problems are a result of a job related incident."  (Frost July 27, 1987, letter). Employee gave this information to Defendant on September 10, 1987, at the same time he filed his Application for Adjustment of Claim for his right knee condition. (Medical Summary, September 10, 1987; Application for Adjustment of Claim, September 10, 1987).


In response to Employee's claim, Defendant filed an answer on September 21, 1987, again denying benefits. Defendant again alleged the right knee condition was not work related.


On September 21, 1987, staff scheduled a prehearing conference for October 26, 1987. Defendant referred the claim to an attorney who appeared at the prehearing. A March 3, 1988, hearing date was set at the October 26, 1987 prehearing.


Apparently nothing further happened until Defendant scheduled Employee's deposition; it was taken on January 28, 1988. During the deposition, Employee testified that he had told the doctors at North Care that he injured his right knee during the accident. (Newton Dep. pp. 53, 86).


Defendant then deposed Lee Richardson, M.D., of North Care. Dr. Richardson could not recall Employee telling him about an injury to the right knee, and the records do not note Employee's mentioning this injury. (Richardson Dep. pp. 15, 19). Next Defendant deposed Dr. Frost on February 24, 1988. (Notice of Deposition, February 22, 1988). A transcript of that deposition is not in our records.


After she reviewed Dr. Frost's testimony and the situation, Matson decided Defendant should accept the right knee condition as compensable. (Matson Affidavit). Thereafter, on April 6, 1988, a partial lateral meniscectomy of the right knee was performed by Dr. Frost. At the same time the doctor used an arthroscopic procedure to examine Employee's left knee and remove some loose cartilaginous bodies. (Operative Report April 7, 1988).


Because Defendant accepted the claim, the hearing scheduled for March 3, 1988, was cancelled. Matson alleges the decision to accept the claim would have been made earlier, but for the discrepancy between Employee's first version and his subsequent version of the injury. Defendant did not pay any attorney's fees after accepting the claim. Employee's attorney filed a claim for his actual fees. Employee's attorney seeks a fee of $2,906.25 for the time he spent on this claim.


Defendant does not dispute any particular service rendered by Employee's attorney or his $125.00 hourly rate. Instead, Defendant contends it is unreasonable to award an actual fee when it is Employee's fault that the claim was controverted. Defendant contends that if there had not been a discrepancy between Employee's initial version of the injury and his subsequent version, the claim would not have been controverted. Defendant argues it should not be penalized by an award of actual fees. Defendant acknowledges that Employee's attorney should not go uncompensated, but suggests a reasonable fee would be the minimum statutory fee on the benefits resulting from the service.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.145 provides in pertinent part:

(a) Fees for legal services rendered in respect to a claim are not valid unless approved by the board, and the fees may not be less than 25 per cent on the first $1,000 of compensation or part of the first $1,000 of compensation, and 10 per cent of all sums in excess of $1,000 of compensation. When the board advises that a claim has been controverted, in whole or in part, the board may direct that the fees for legal services be paid by the employer or carrier in addition to compensation awarded; the fees may be allowed only on the amount of compensation controverted and awarded. . . In determining the amount of fees the board shell take into consideration the nature, length and complexity of the services performed, transportation charges, and the benefits resulting from the services to the compensation beneficiaries.

(b) If an employer fails to file timely notice of controversy or fails to pay compensation or medical and related benefits within 15 days after it becomes due or otherwise resists the payment of compensation or medical and related benefits and if the claimant has employed an attorney in the successful prosecution of his claim, the board shall make an award to reimburse the claimant for his costs in the proceedings, including a reasonable attorney fees. The award is in addition to the compensation or medical and related benefits ordered.


We find the claim was controverted both by a Controversion Notice and by Defendant’s actions. Wien Air Alaska v. Arant, 592 P.2d 362 (Alaska 1979).


The fee due under subsection 145(a) is for compensation benefits awarded, not medical benefits. See AS 23.30.265(8) and AS 23.30.265(20); State of Alaska v. Brown, 600 P.2d 9 (Alaska 1979). In this case, the minimum fee due under subsection 145 (a) for the compensation awarded would be $310.60. We award that fee.


Employee also seeks a fee under subsection 145(b) for the medical benefits obtained. We find Defendant resisted paying medical benefits, and we can award a fee under subsection 145(b). Alaska Interstate v. Houston, 586 P.2d 618, 620 (Alaska 1978).


Subsection 145 (b) requires that the fee awarded be reasonable. To make sure that the fee does not become unreasonable, we consider that a fee was awarded, on 145(a).


Our regulation 8 AAC 45.80(d) requires that a fee awarded under subsection 145(b) be reasonably commensurate with the work performed. It also requires that we consider the nature, length, and complexity of the services performed, as well as the amount of benefits involved.


Since we do not have an itemized billing, we review the file in conjunction with the elements listed in 8 AAC 45.180(d). The nature of the services were reviewing medical records and correspondence, preparing form pleadings, drafting a memorandum, attending prehearings and depositions, and preparing for a hearing. The services were provided over a nine month period which is an average period of time. The services were of an average complexity and did not involve a highly technical medical issue. The amount of the benefits obtained at this time, while undoubtedly substantial to Employee, are relatively minimal when compared to other cases we hear.


8 AAC 45.180(d) does not limit us to considering only those elements discussed above. Therefore, we consider Defendant's argument that the actual fee should not be awarded because it was Employee's fault that the claim was controverted.


Because of the lack of information about an injury to both knees on the Report of Injury and the North Care Physician's Report, we find it is most likely that Employee did not make it clear to Matson that both knees were injured.


In judging the reasonableness of a fee, we find it is necessary to consider not only the employee's actions but also the reasonableness of the employer's actions.
 We find that Employee caused the initial confusion, but we also find Employer's reaction was not appropriate under the circumstances. According to Matson's affidavit once she controverted the claim, she did not investigate further despite Dr. Frost's report of March 17, 1987, and a phone call from Employee's attorney. Apparently, even after receiving Employee's claim and Dr. Frost's July 27, 1987, letter
 she did no further informal investigation. Instead, she referred the claim to an attorney.


Thereafter, rather than use informal means, such as writing to the doctors or discussing the matter with the doctors telephonically to verify or refute Employee's contention, Defendant chose a more expensive approach and scheduled depositions.
 Certainly, it was reasonable for Employee's attorney to attend these depositions.


We also find Employee's attorney had to request and prepare for a hearing in order to get the claim resolved. There was a considerable lapse of time between the filing of the claim and the scheduled hearing date. During this time Employer could have attempted to informally investigate the claim further and decided to accept the claim. Under these circumstances, we find it is reasonable to award Employee’s actual attorney’s fees. We see no reason why Employee should have to pay a portion of the fee when Employer’s course of action necessitated his attorney’s participation in depositions and other preparation for a hearing. We also consider that Defendant has not objected to any specific charge by Employee’s attorney as unreasonable. We find the $310.60 fee awarded under subsection 145(a) or the $672.35 suggested by Defendant would not be a reasonable fee in this case.


However, we find it would be unreasonable to award Employee’s attorney a fee for the time spent in preparing the Petition to Accept Late Filing. The petition states that “[d]ue to a heavy work load and excusable neglect, employee’s counsel failed to either file the brief on July 8, 1988 as agreed or to request a further extension of time.” While there is some indication in the petition that Employee’s attorney thought Defendant would readily grant an extension to file the brief, the failure to clarify Defendant’s position or obtain a stipulation for the extension before the due date of the memorandum does not justify imposing upon Defendant the additional cost of preparing the petition.


It is difficult to determine the time spent on the petition because it is not separated from the time spent on the memorandum in support of the request for actual fees. Since Employee's attorney was not specific, we find it reasonable to assume that both documents required an equal mount of time and reduce the hours billed by one‑half. Therefore, from the actual fee we deduct 1.25 hours or the sum of $156.25. We also deduct the fee awarded under subsection 145(a)
 of $310.60 from the actual fee. Thus the fee under subsection 145(b) is $2,439.40.

ORDER


Defendant shall pay Employee's attorney a fee of $310.60 under AS 23.30.145(a) and a fee of $2,439.40 under AS 23.30.145(b). The total fee awarded is $2,750.00.


DATED at Anchorage, Alaska this 4th day of August, 1988.

ALASKA WORKERS' COMPENSATION BOARD

/s/ Rebecca Ostrom
Rebecca Ostrom, Designated Chairman

/s/ John H. Creed
John Creed, Member

/s/ Mary A. Pierce
Mary Pierce, Member

RJO:rjo

If compensation is payable under the terms of this decision, it is due on the date of issue and penalty of 20 percent will accrue if not paid within 14 days of the due date unless an interlocutory injunction staying payment is obtained in Superior Court.

APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a part in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Otis Newton, employee/applicant v. State of Alaska, employer/defendant; Case No. 702719; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 4th day of August, 1988.

Clerk

SNO

� Employee's memorandum in support of his petition for actual fees was not timely filed. However, Defendant did not object to the late filing. Therefore, we have considered the memorandum.





� The initial itemization of the attorney's services in not in our records. Only Employee's attorney's July 15, 1988 supplemental Billing Statement is available to us.





� Unfortunately, Defendant did not tell us the amount of these benefits. By comparing two of the compensation reports on file, we can assume that the compensation benefits for the right knee were $1,606.00 and the medical benefits were $3,617.45. (May 2, 1988 and May 15, 1987 Compensation Reports). Thus benefits would total $5,223.45. No permanent disability benefits have been paid as of this date. The available medical reports do not mention whether there will be a permanent impairment rating. Thus we are unable to determine if the attorney's efforts will result in payment of permanent disability benefits. Using the $5,223.45 figure that we assume represents right knee benefits, the minimum statutory attorney's fee at this time equals $672.35.





� This should not be construed as an attempt to penalize Defendant. An award of a reasonable fee is not a penalty as Defendant argues. Of course, if the fee award is excessive, it does penalize a defendant. On the other hand, if it is insufficient, it penalizes the employee. Therefore, in our effort to award a reasonable fee, we must consider all aspects of the case to avoid penalizing either party.





� Had the claim been accepted at this time or had Employer completed additional informal discovery, we might reach a different conclusion regarding the fee due under subsection 145(b). See Rye v. H.C. Price, AWCB Decision No. 86�0149 (June 17, 1986).





� Although on September 10, 1987 Employee filed a request for a hearing, it appears Defendant did not begin doing discovery work until January, 1988. If Defendant did not begin discovery after the prehearing when a March 3, 1988, hearing date was set, it is understandable why deposition were used since the hearing date was quickly approaching.





� At this time we cannot determine if an additional fee will be due under subsection 145(a) for permanent partial disability benefits to the right knee. In the event benefits are due, we would consider a motion for modification under AS 23.30.130 of the reasonable fee awarded in this decision. If further fees are paid under subsection 145(a), the amount awarded herein might become unreasonable.








