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We heard this claim for medical benefits in Anchorage on July 9, 1988. Employee was present and represented by attorney Rod Sisson. Defendants were represented by attorney James Pentlarge. We closed the record when the hearing concluded.


Employee requests that we authorize, in advance, surgery which his treating physician has recommended. on August 28, 1985 Employee suffered a low back injury while working for Employer. The injury occurred when he lifted a heavy box of Nelson studs. He was examined at Med‑Alaska in Anchorage and told to take it easy. He was also given Flexural amid Feldene and put on light duty for 10 days. (Employee dep. at 3P).


Because Employee continued to have muscle spasms, he sought treatment from George von Wichman, M.D., an orthopedic surgeon. After reviewing Employee's x‑rays and examining Employee on September 9, 1985, Dr. von Wichman stated in part;

He has a sacralization of L5 vertebra on the right side. There is impingement [sic) on the sacrum. otherwise the neurological examination on both lower extremities is normal and the tenderness is consistent with the pseudo joint, present on the x‑rays. He was given exercises to do at home that hopefully will help him get rid of his discomfort and will prevent it from happening. Will see him in the future only if he cannot control his symptoms.

(von Wichman September 9, 1985 chart notes).


In his deposition, Dr. von Wichman described pseudo joint as a congenital anomaly. He explained that although a ligament normally transfixes the last vertebra to the tailbone, Employee's last vertebra and tailbone are instead connected by a bone bridge. (von Wichman dep. at 8). Dr. von Wichman testified that in reviewing Employee's x‑ray, the doctor noticed sclerosis in the area of the bone bridge. The doctor asserted this sclerosis could be caused by abnormal movement such as Employee's stud‑lifting incident. (Id.  at 10‑11).


Employee continued to perform heavy labor and did not miss any work because of his August 1985 injury. He was next examined on July 21, 1986 by Lee Schlosstein, M.D., for a general physical. Dr. Schlosstein recorded that Employee had no severe injuries, and Employee's neurologic and back exams were normal with no tenderness.


Employee next saw a physician on September 15,, 1987 when he returned to Dr. von Wichman because of an increase in back pain. The doctor asserted that the damage from Employee's injury "has led to instability (which] in turn is causing his symptoms." (von Wichman September 17, 1987 report). Dr. von Wichman told Employee that the only way to cure his condition was by fusing the L5 vertebra to the sacrum so that movement in the abnormal joint would be stopped. in addition, Dr. von Wichman wrote that Employee should have an MRI (magnetic resonance image) to rule out other disc pathology, and the doctor also recommended consultation with another orthopedic surgeon, either Richard Garner, M.D., or David Kyzer, M.D.


Employee chose Dr. Garner who ordered the MRI before giving his diagnosis. 'Dr. Garner reviewed the MRI report and found the L5‑Sl disc intact. However, the doctor diagnosed degenerative disc disease at L3‑4 and L4‑5 with a possible small herniation at L3‑4. (Garner October 13, 1987 physician's report). Dr. Garner stated that "the only thing that would give [Employee] relief would be a three level fusion from L3 to 4 to 5 to Sl which in my hands is very unpredictable and I've routinely refused to do them." (Id.). Dr. Garner recommended that Employee not have an operation, that he be treated (Conservatively, and that he be assisted in finding less demanding work. (Id.).


Dr. von Wichman disagrees with Dr. Garner's recommendation for a triple fusion. Dr. von Wichman asserts that only a limited fusion may be necessary. (von Wichman October 15, 1987 letter) He maintains that the less that is done to the back, "the better people do in life." (von Wichman dep. at 18). Dr. von Wichman also reiterated that surgery is an option; if Employee can live with the pain, surgery may not be necessary. (Id. at 24‑25). The doctor added that there is a good chance Employee could return to heavy labor, even without surgery, and be symptom‑free. (Id. at 40).


At Employers request, Employee was examined by Donald Gunn, M.D., a retired Seattle orthopedic surgeon who now does consulting work. After reviewing Employee's x‑rays, MRI scan and medical history, and after examining Employee, Dr. Gunn concluded that Employee's current symptoms arose out of his August 1985 injury. (Gunn dep. at 5). Dr. Gunn diagnosed "acute intermittent recurrent low back pain, origin uncertain; an abnormal articulation between L5 and the alar of the sacrum. on the right side; and some mild evidence of radiculopathy on the right. (Gunn July 1, 1988 letter at 4).


Dr. Gunn recommends further investigation before surgery is undertaken. He recommends a provocative injection into the abnormal articulation to see if Employee's pain can be reproduced.

the pain occurs, Dr. Gunn believes the suggested surgery may be appropriate. (Id.). Dr. Gunn also recommends EMG studies of the ‑right lower extremity. He indicated these studies may change the surgical approach. Dr. Gunn concluded he would not offer Employee surgery without further definition of the problem.
 (Id.). Moreover, Dr. Gunn testified he would allow Employee to return to his previous employment. (Gunn dep. at 14). Dr. Gunn described his philosophy on surgery as cautious, and he quoted a Canadian orthopedic surgeon: "The older I get, the lazier I get, the deeper I keep my hands in my pockets, and the better my back patients do." (Id. at 17), Dr. Gunn disagreed with Dr. von Wichman on the reason sclerosis was present on the abnormal joint. Dr. Gunn testified the sclerosis does not indicate strain or anything in particular. (Id. at 19).


Employee asks us to give advance approval or authorization of the surgery recommended by Dr. von Wichman. He argues that he has a right to rely on his treating physician's opinion (to have surgery) without the meddling or intervention of Defendants or us. He contends we would set a dangerous precedent if we allow employers to intervene before employees can go forward with their medical treatment. In addition, he argues there is no evidence that surgery is not necessary.


Defendants contend they have a statutory right to get: an 'independent medical examination." Defendants further claim they have a real concern that surgery is not reasonable and necessary. They dispute Employee's claim that there is no evidence that surgery is unnecessary.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.095(a), relating to medical benefits, states in part:

(a) The employer shall furnish medical, surgical, and other attendance or treatment, nurse and hospital service, medicine, crutches, and apparatus for the period which the nature of the injury or the process of recovery requires, not exceeding two years from and after the date of injury to the employee. However, if the condition requiring the treatment, apparatus, or medicine is a latent one, the two‑year period runs from the time the employee has knowledge of the nature of his disability and its relationship to his employment and after disablement. It shall be additionally provided that, if continued treatment or care of both beyond the two year period is indicated, the injured employee has the right of review by the board. The board may authorize continued treatment or care or both as the process of recovery may require.


AS 23.30.095(a) requires employers to pay for the treatment necessitated by the nature of injury or the process of recovery Lip to two years after the injury date. After the two years we may authorize treatment necessary for the process of recovery. "if the treatment is necessary to prevent the deterioration of the patient's condition and allow his continuing employment, it is compensable within the meaning of the statute." Wild v. Cook Inlet Pipeline, No. 3AN‑80‑8083 (Alaska Super. Ct. Jan. 17, 1983); See accord Dorman v. State, No. 3AN‑83‑551 at 9 (Alaska Super. Ct. February 22, 1984).


We have also concluded that treatment must be reasonable and necessary to be payable under subsection 95(a). See Weinberger v. Matanuska ‑ Susitna School District, AWCB No. 81‑ 0201 (July 15, 1981), aff'd 3AN‑81‑5623 (Alaska Super. Ct. June 30, 1982), aff'd Ireland Chiropractic Clinic v. Matanuska ‑ Susitna School District, memorandum opinion and judgment, Op. No. 7033 (Alaska June 1, 1983). Employee has the burden of proving the need for the treatment by a preponderance of the evidence. See Tamagni v. Alaska National Bank of the North, AWCB No. 86‑0009 at 5 (January 14, 1986); Keyes v. Reeve Aleutian Airways, AWCB No. 85‑0312 at 12‑13 and n.5 (November 8, 1985).


We agree with Employee's contention that neither we nor Defendants should intervene in Employee's choice regarding his course of medical treatment. Moreover, Employee has the statutory right to designate a licensed physician to render his medical care. AS 23.30.095(a).


However, Employee's right to choose his course of treatment and his physician does not by itself create a legal duty, on the Defendants, to pay for all of the resulting medical bills.


Defendants have a clear right to question the reasonableness and necessity of medical treatment prescribed by Employee's physician and/or undertaken by Employee. As noted, we have repeatedly found that treatment must he reasonable and necessary. When defendants dispute a medical claim, they are not liable for the medical care unless we find it reasonable, necessary and required by the process of recovery. We believe it would set not only a dangerous precedent but also be a foolish policy to give employees carte blanche authority, at employers' and insurers' expense, to get all the medical treatment they think they need without any type of check or monitoring of the frequency and type of treatment.


Employee contends that Defendants' "interfacing in this decision is uncalled for." However, Defendants point out correctly that under AS 23.30.095(e), employees must submit to medical examinations when requested by the employer or ordered by us. This subsection gives either employers or us the right to "interface" when it appears "called for." There may very well be cases when employer intervention is uncalled for, but this case is not one of them.


We now decide whether Employee has proved, by a preponderance of the evidence, the need for surgery as suggested by Dr. von Wichman. We find that even Dr. von Wichman does not deem surgery the required option at this time. As noted, Dr. von Wichman acknowledged that there is a good chance Employee could return to his regular heavy labor, without surgery, and have no problems. Dr. Gunn suggests that this is another reason not to push surgery at this time. Moreover, Dr. Gunn indicates that a provocative injection would be helpful in determining whether Dr. von Wichman's surgery suggestion is appropriate. Employee testified he is willing to have this injection if it is done by Dr. von Wichman.


Accordingly, we conclude that the surgery recommended by Dr. von Wichman is not, at this time, reasonable, necessary or required by the process of recovery.
 We deny Employee's request for advance authority to have the surgery.

ORDER

Employee's current request for advance authority to have surgery as recommended by George von Wichman, M.D., is denied.


Dated at Anchorage, Alaska, this 5th day of August 1988.

ALASKA WORKERS' COMPENSATION BOARD

/s/ Mark R. Torgerson
Mark R. Torgerson, Designated Chairman

/s/ Donald R Scott
Donald R. Scott, Member

/s/ John H. Creed
John H. Creed, Member

MRT.fs

If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 20 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.

APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and order in the matter of Perry R. McNair, employee/applicant; v. Morrison‑Knudsen Co., Inc., employer; and Aetna Casualty and Surety Co., insurer/defendants; Case No. 521195; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 5th day of August, 1988.

Clerk
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� Employee testified he did not experience back pain "per se" on jobs between 1985 and 1987. However, some personal activities (chopping wood and sex) bothered him. (Employee dep. at 51�52). Employee indicated he was more careful at work. (Id.  at 54).





� Dr. Gunn also noted that because Employee had riot experienced any pain since August 1987, the doctor would not push the surgery option. (Gunn dep. at 14).





� Although we believe we have authority to authorize medical treatment before it has been rendered, we feel uncomfortable doing so, particularly where, as here, an employee seeks approval for surgery that is not clearly indicated or could either fail to reduce his pain symptoms or further impair his condition. For this reason, we reiterate that employees must carry their burden of showing the need for such treatment. Moreover, we wish to emphasize that employees make their own decision regarding medical procedures, especially intrusive procedures, that are done to their bodies. The legal issue as to which party should pay for the procedure is a totally separate issue, but it is still a factor in the decision to have surgery. Nonetheless, the most important factor is the employee's personal decision on whether to go forward with surgery.








