ALASKA WORKERS COMPENSATION BOARDPIVATE 

P.O. Box 1149 Juneau, Alaska 99802

DAVID BELL,
)



)


Employee,
)
DECISION AND ORDER


Applicant,
)
AWCB Case No. 718520



)
AWCB Decision No. 88-0209


v.
)



)
Filed with AWCB Fairbanks

STATE OF ALASKA,
)
August 10, 1988

(Self‑Insured),

)



)


Employer,
)


Defendant.
)



)


This claim for temporary total disability benefits, vocational rehabilitation benefits, attorney fees and costs was heard at Fairbanks, Alaska on July 13, 1988. The employee was represented by attorney Michael Stepovich, attorney Frank Koziol represented the defendant. The record closed at the end of the hearing.


The employee suffers from neck and shoulder pain which he states developed from his work as a welder. He first began having constant neck pain in early 1986. He had a previous accident on May 30, 1984 when, a piece of steel flew out of a hydraulic press and hit him in the head. As a result, he had headaches and some neck pain which lasted f or a couple of weeks. He had no neck pain again until approximately February, 1986. There was no traumatic event causing the 1986 neck pain, but it has continued to the present.


The employee stopped working altogether in September, 1987 due to his neck conditions He claimed it was aggravated when he was installing a transmission under a piece of heavy equipment and put his neck in an awkward position. He states that when he does not perform any physical activity or put any pressure on his neck, his neck gets better. Nevertheless, even with non‑activity, he continues to have headaches and pain in the base of his neck. His supervisor, Bruce Pitcher, testified that he had been a hardworking, dependable and responsible employee.


Orthopedist Kurt Merkel, M.D., was the employee's Alaska treating physician. He testified he could find no objective signs that the employee has a nerve root or cord compression problem. The only objective finding which supported the employee's pain symptoms was an occasional muscle spasm. Dr. Merkel diagnosed the employee as suffering from an accelerated degeneration of the soft tissues in his neck. Dr. Merkel testified that the degeneration was caused by a combination of three factors. The first was natural degeneration due to aging. The second was that the employee suffered several, injuries on the job. Third, the employee was engaged in an occupation which resulted in overuse of his neck. Dr. Merkel concluded that these latter two factors accelerated the natural degeneration of aging. In reaching his conclusion, Dr. Merkel particularly relied on a medical journal article entitled, "Neck Pain: A Long‑term Follow‑up of 205 Patients," published in the journal Spine.


Dr. Merkel testified the employee could probably return to his old job and that it would not cause any worsening of his condition. Nevertheless, he thought it would be futile for him to return to the job since the neck pain would recur and his work would be limited by his pain. Accordingly, Dr. Merkel believes the employee should return to work in a different occupation.


In November, 1987 the employee moved with his family to Detroit, Michigan. He gave several reasons for the move. First, he believed his neck would need surgery and that hospitals in the Lower 48 were better equipped to give transfusions with blood substitutes; his religious beliefs do not allow him to accept blood transfusions. He gave this as a reason for the move even though no doctor has recommended that he undergo surgery.


The employee also stated he moved to Detroit because his parents live there and would help with other personal problems he and his family were experiencing. Specifically, his wife and daughter suffer from "condidiasis." He described the condition as an immune deficiency condition which has caused his wife and his daughter to be bedridden much of the time. He thought his family could get better medical treatment in the Lower 48 than in Alaska.


The employee has not sought employment in the Lower 48 because he claims he has not been up to it physically. Steve Cotter, a Detroit vocational counselor, referred him to Adel A. El‑Magrabi, M.D., for a medical treatment evaluation. Dr. El‑Magrabi's specialty relates to neuromuscular disorders and physical rehabilitation. Specifically, he specializes in pain diagnosis and management.


Dr. El‑Magrabi gave the employee both a physical and neurological examination. The results were normal. Despite the lengthy description of pain symptoms given by the employee, Dr. El‑Magrabi found no objective basis for the complaints. He stated the employee's complaints of pain were diffused and not related to any anatomical region.


Dr. El‑Magrabi also reviewed previously taken MRI files and X‑rays. These were all in the normal range. He administered an EMG test and the results were negative. Dr. El‑Magrabi did state the employee has suffered some degeneration in his neck but this was consistent with the aging process.


Dr. El‑Magrabi testified that the May 30, 1984 incident, wherein the employee was hit in the head, has no relationship to the employee's current neck problems. He also said the problems are not related to "occupational overuse." Finally, Dr. El‑Magrabi disagreed with Dr. Merkel's reliance on the medical journal article; he said the article is not a reliable basis for Dr. Merkel's diagnosis in this case.


Dr. El‑Magrabi testified there are essentially three explanations for pain. A physical problem can be a Cause. A second major explanation is psychological pain. The third category is   pains of convenience,, which are motivated by secondary gain. Dr. El‑Magrabi testified there is no objective evidence the employee suffers form physical or psychological problems. Dr. El‑Magrabi testified that conscious or subconscious "pains of convenience" is the most likely explanation of the employee's problems. He particularly based his conclusion on the employee's personal stress arising from his wife's and daughter's disabilities.


The defendant hired Detroit neurosurgeon, Donald Austin, M.D., to conduct a medical examination of the employee (IME). Dr. Austin did a complete physical and neurological examination of the employee and testified by deposition. His testimony was similar to that of Dr. El‑Magrabi.


Dr. Austin testified the employee shows no objective physical or psychological basis for his neck and shoulder pain. Dr. Austin disagreed with Dr. Merkel's conclusion the employee suffers from an accelerated degenerative condition of the soft tissues in his neck. Re said there is no objective basis for this diagnosis. He said if there was such degenerative condition it should have been revealed in the range of motion test and the MRI findings. Nevertheless, these were completely normal for one of the employee's age. He said neither the May 1984 accident nor "occupational overuse" adequately explain the employee's neck symptoms. Dr. Austin agreed with Dr. El‑Magrabi that the employees complaints of pain could be best explained in terms of "pains of convenience." Dr. Austin emphasized the family problems the employee was having with his wife and daughter. Be said this chronic tension, stress and anxiety could translate into neck pain. In sum, Dr. Austin testified the employee could return to his usual occupation without restriction.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

The threshold issue we must decide is whether the employee's claim for workers' compensation benefits is compensable. AS 23.30.120(a) provides in pertinent part: "in a proceeding for the enforcement of a claim for compensation under this chapter is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter."


In Burgess Construction Co. v. Smallwood, 623 P.2d 312, 316 (Alaska 1981) (Smallwood II), the Alaska Supreme Court held that the employee must establish a preliminary link between the injury and the employment. This rule applies to the original injury and continuing symptoms. See Rogers Electric Co. v. Kouba, 603 P.2d 909, 911 (Alaska 1979). "[I]n claims 'based on highly technical medical considerations' medical evidence is often necessary in order to make that connection." Id. "Two factors determine whether expert medical evidence is necessary in a given case: the probative value of the available lay evidence and the complexity of medical facts involved." Veco Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985). once the employee makes a prima facie case of work‑relatedness the presumption of compensability attaches and shifts the burden of production to the employer. Id. at 870. To make a prima facie case the employee must Show 1) that he has an injury and 2) that an employment event or exposure could have caused it.


To overcome the presumption of compensability, the employer must present substantial evidence the injury was not work‑related. Id. Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978). The Alaska Supreme Court "has consistently defined 'substantial evidence' as 'such relevant evidence as a reasonable mind might accept as adequate to support a conclusion."' Miller, 577 P.2d at 1046 (quoting Thornton v. Alaska Workmen's Compensation Board, 411 P.2d 209, 210 (Alaska 1966)). In Fireman's Fund American Insurance Cos. v. Gomes, 544 P.2d 1013, 1016 (Alaska 1976), the court explained two possible ways to overcome the presumption: 1) producing affirmative evidence the injury was not work‑related or 2) eliminating all reasonable possibilities the injury was work‑related. The same standards used to determine whether medical evidence is necessary to establish the preliminary link apply to determine whether medical evidence is necessary to overcome the presumption. Veco, 693 P.2d at 871. "Since the Presumption shifts only the burden of production and not the burden of persuasion, the evidence tending to rebut the presumption should be examined by itself." Id. at 869. If the employer produces substantial evidence that the injury was not work‑related, the presumption drops out, and the employee must prove all the elements of his claim by a preponderance of the evidence. Id. at 870. "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of jurors that the asserted facts are probably true." Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964).


Based on Mr. Merkel's diagnosis and testimony that the employee suffers from work‑related degeneration of the soft tissues in his neck, we find the employee has established the presumption of compensability. We also find the Presumption is overcome by the medical testimony of Drs. El‑Magrabi and Austin. We particularly rely on their medical opinion that the employee does not suffer from work‑related degeneration of the neck tissues, and he does suffer a condition related to stress and anxiety arising ‑from his personal family problems. Finally, based on this same testimony and evidence, together with the lack of objective medical evidence supporting the employee's claim, and our review of the entire record as a whole, we find the employee has failed to prove his claim by a preponderance of the evidence. Accordingly, his claim is denied.


Based on our conclusion that the employee's claim is not compensable we also find his claim for temporary total disability benefits, vocational rehabilitation benefits, attorney fees and costs must he denied. AS 23.30.185, .041, .145.

ORDER

The employee's claim for workers' compensation benefits is denied and dismissed.


DATED at Fairbanks, Alaska, this 10th day of August, 1988.

ALASKA WORKERS' COMPENSATION BOARD

/s/ Fred G. Brown
Fred G. Brown, Designated Chairman

/s/ Joe J. Thomas
Joe J. Thomas, Member

FGB/sgb

If compensation is payable under terms of this decision it is due on the date of issue, and penalty of 20 percent will accrue if not paid within 14 days of the due date unless interlocutory injunction staying payment is obtained in Superior Court.

APPEAL PROCEDURES

A compensation order may be appealed through proceedings in the Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.
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