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Employee's claim for disability compensation and medical care was heard in Juneau, Alaska on 30 June 1988. Employee represented herself at hearing. Defendants are represented by attorney T. G. Batchelor. The record closed at the conclusion of the hearing.


Employee is a 44‑year‑old college graduate from Oregon who majored in art education and Asian studies. Employee has one year of post‑graduate credit toward a masters degree in interdisciplinary studies. After graduation from college Employee worked as a high school teacher for about 10 years, including a period as head of the art department. She has taught ceramics, pottery and Japanese. Employee has also worked as a commercial artist, a craftsperson, an executive secretary, and a paralegal.


Employee has a complicated and extensive medical history. Her medical records, which are obviously not all‑inclusive, contain the reports of 39 different physicians and therapists who have examined or treated her. The available medical records bear various surnames. At hearing Employee stated that due to marriages, her full name is Maxine Edwards Nakachi "Sunny" Yocum.


In November 1975, while teaching school in Portland, Employee slipped on a pencil in the hall and fell to one knee. This injury followed her divorce from Mr. Nakachi. She continued to work for a while but began to experience spinal and shoulder pain. Employee had been in psychotherapy before her injury and she continues to receive psychological care, counselling, and medications.


Employee became a near invalid for several years after her 1975 injury. Employee's treating physician, Richard Howell, D.O., reported that Employee had (1) chronic post traumatic cervical dorsal myositis, (2) depressive illness secondary to dorsal myositis, and (3) absolute inability to engage in any form of gainful employment. (Howell report, 15 July 1977.)


In April 1977 the Oregon Workmen's Compensation ]Board determined that Employee was entitled to temporary total disability (TTD) compensation from 25 November 1975 through 9 March 1977 and 10 percent unscheduled permanent disability. Employee appealed, and in August the board reviewed that determination and vacated it.


The following year, psychiatrist Deena Stolzberg, M.D., examined Employee and reported that it was "quite destructive to this woman to remain on compensation for an extended length of time." Dr. Stolzberg recommended that Employee's "case be closed as rapidly as possible based on objective medical findings rather than subjective reports of the patient." (Stolzberg report, 13 April 1978.) Employee was seen on a follow‑up examination by Kip Kemple, M.D., a rheumatologist. He reported: "The basic cause of [Employee's] back pain remains somewhat unclear, but a component of depression is obvious, and we are starting a personal exercise program and limiting drug therapy for now." (Kemple report, 17 April 1978.) On 12 May 1978 Dr. Howell, Employee's treating physician reported that he found "no inconsistencies" between his findings and the findings of Dr. Stolzberg and Dr. Kemple. In May 1978 Employee was seen, for the second time, by Orthopedic Consultants of Portland, Oregon. The panel who examined Employee was comprised of two orthopedic surgeons and a neurologist. The report notes that in the Spring of 1978 Employee had been started on Lithium by Victor Gregory, M.D., a psychiatrist. At the examination Employee reported right shoulder pain with any movement when her right arm was taken away from the side of her body, and that she was unable to be out of bed for more than three hours without experiencing pain "in all of the cervical, dorsal, lumbar, or Paraspinal muscle areas." The panel noted that Employee had no formal exercise program and did absolutely no domestic work at home. The physical examination was essentially normal, including no spasm. The x‑rays revealed slight scoliosis, slight thinning of the L3‑4 disc space, and no subluxations. The panel diagnosed "(1) psychophysiological musculo‑skeletal back pain; (2) hysterical personality, documented (two psychiatrists and unrelated to injury); and (3) depression, chronic." The report stated that Employee could return to teaching without limitations, that there was no need for further psychological or psychiatric studies, and that there was no impairment from an orthopedic and neurological standpoint. (Orthopedic Consultants report, 10 June 1978.)


In 1979 Dr. Howell, Employee's treating osteopathic physician reported continued upper dorsal muscle spasm. He felt Employee would never be able to lift over 20 pounds, would never be able to sit and teach for extended periods of time, and needed to frequently change positions and vary her work routine. (Howell report, 23 March 1979.)


In August 1978 the Oregon Workers' Compensation Board (OWCB) had determined that Employee was entitled to TTD compensation through 30 May 1978. Employee again appealed, claiming entitlement to additional temporary and permanent disability compensation. After the hearing on appeal, the Board affirmed the determination that Employee was medically stationary on 30 May 1978 and entitled to TTD compensation through that date. The OWCB also found that Employee's "emotional condition attributable to the injury is a factor in assessing permanent disability" and awarded her 10 percent of the maximum allowed for permanent partial unscheduled disability. (Opinion and Order, OWCB Case No. 78‑6654, 2 May 1979.)


Employee testified that after she started to take Lithium her psychological condition improved, (Employee dep. p. 79), and she began to take jobs as a temporary typist after her compensation benefits were cut off in 1979 (Id. at 83). She also stated that any use of her right arm caused exacerbation of her pain. (Id. at 85.)


Employee was off work for about two and one‑half years after her back pain was aggravated in a 1979 automobile accident. (Id. at 86.) Employee had uninsured motorist insurance coverage and settled her claim with the insurance company before trial.


In September 1980 Employee returned to the rheumatologist, Dr. Kemple, who diagnosed fibrositis, and indicated that the condition had been perpetuated by Employee's personality features. Dr. Kemple indicated the Employee's new, low back pain problems were related to the 1979 automobile accident. He stated that Employee's prognosis was guarded because of her predilection for muscle spasm and tension‑related symptoms, but felt that her "trigger‑point‑type problems" around the right shoulder should not be disabling.


Employee returned to work in October 1981 for Far West Federal Bank as an executive secretary, She worked until December 1983 when she was terminated due to reduction in force. (Id. at 93‑94.) Employee was again unemployed, and self‑employed part‑time selling her crafts, until she moved to Juneau in Jane 105. She began seeing Jerry Schrader, M.D., a psychiatrist about two weeks after she arrived. (Id. at 109.)


On 3 March 1986 Employee accepted full‑time employment from Employer as an executive secretary. Her main duty was answering the telephone. There was enough work to keep her busy about 15 hours per week. She learned to use the new Macintosh computer. Employee testified she was very unhappy working for Employer because the work was boring, and it was quite hot in her office. Furthermore, she did not get along well with Mr. Buck, her boss. Employee stated she did not want to work there and had been looking for a different job since July 1986. (Id. at 114‑15.)


In response to a question about the nature of her claim, Employee stated:

During the course of my employment at St. Ann's Nursing Home, I incurred a gradual injury over time as a result of working at [a] poorly designed work station. This culminated on the morning of October 1 when I developed a severe headache bad enough that I was forced to go home, which followed two weekends of working at another poorly designed work station.

The headache that I developed was of such intensity that it lasted for approximately six to eight weeks, firmly entrenching fibrositis in my neck and trapezium muscles, which I had not before this time experienced.

I now feel that I am permanently and totally disabled from competing in the job market by the basis of my work history and by the limitations that have been set upon me, and to return to any kind of clerical work would be to enter myself into a situation which is known to cause musculoskeletal problems.

I have already demonstrated, by history, if nothing else, that I have severe musculoskeletal problems, susceptibility. I no longer feel I can work in pain. I am developing ‑‑ my manic depression is getting such that I now have an increasing amount of irritability; and you, yourself, Mr. Batchelor, have witnessed what happens when pain combines with frustration, and it is my ‑‑ that's basically my claim.

(Id. at 116‑17.)


Employee explained that her computer was on a desk, not "computer furniture", that she had to use a "mouse" with her right hand (and arm) to move the cursor, and that she had to constantly move her head back and forth from the copy to the screen. Employee stated that the computer screen could not be moved and that moving the screen had never been suggested to her. The turning back and forth "triggers the myositis." (Id. at 120‑22.) Employee stated that "by the time my headaches started in October, the damage had been done. It is a pain syndrome" (Id. at 123), and "I had been having headaches that had been coming on gradually.... I'm not a headache person, you know" (Id. at 124). She associated the headaches with working at the computer. The first day of work she missed due to headache was in April 1986. (Id. at 124‑25.) Employee had increased shoulder pain in mid‑October. (Id. at 126.)


Employee testified;

[T]his is the first job I've ever had in my life where I have had to work from 8:00 until 5:00, five days a week, and it was very difficult for me to do. I have been employed for 35 months out of the last 12 years because I have sheer grit and guts.

(Id. at 127‑28.)


In response to a question about any other cause of her pain, Employee stated:

Answering the telephone. That was the thing that aggravated my back the most in July, because you can't accommodate. You can't plan for when the phone is going to ring. If you've got your hands full of things here, you have to stretch out and reach and answer it and pick it up. I had not expected the job to have telephone answering. Again, I probably wouldn't have taken it if I had known.

The heat was just absolutely unbearable to me. I couldn't breath a lot of time, and I would have to keep the window open, and they would yell at me... I was physically uncomfortable almost all of the time that I was there.

(Id. at 128.)


Finally, Employee testified she did not like working in a nursing home, "walking by those dead and dying people every day." She found that job "distasteful." (Id. at 132.)


Employee saw Henry Akiyama, M.D., an internist and cardiologist in July 1986. At the time of the examination, Employee reported back pain for 11 years, which began with a fall, and torn ligaments.
 Dr. Akiyama noted Employee's report of job stress, but headaches were not reported. Dr. Akiyama diagnosed "myositis‑fibrositis."


Employee has submitted only a portion of the medical records from her treating physician, S.D. Messerschmidt, D.C.. The three physician's reports we do have, cover treatment dates from 5 November 1986 through 29 July 1987.

Dr. Messerschmidt's report dated 5 December 1986 indicates that on 29 October 1986 he placed restrictions on Employee's work. The restriction was that she was "not to remain seated for more than 30 min." On this report, Dr. Messerschmidt remarked that employee "presented herself to our office on 10/1/86, major complaint was headache, at that time, along with upper cervical pain." Dr. Messerschmidt detected spasms in the neck and muscles on the right side of the back. He suggested that Employee "realign her work to maximize biomechanical stability." In an undated reported received 13 January 1987, Dr. Messerschmidt diagnosed: "Intervertebral disc syndrome with lumbar facet synovitis and myofascitis." The last report, received 3 February 1987, stated: "current diagnosis is myofibrosis with secondary myofascitis in the dorsal and cervical spine." Employee continued to report muscle tenderness in the mid and upper back.


At hearing Dr. Messerschmidt testified that he had treated Employee since 28 January 1986. At that time, Employee complained of pain from her mid‑back into the neck and headaches which occurred when the pain is severe.


Employee saw Jon Reiswig, M.D., an orthopedic surgeon, on 20 October 1986. Employee reported intermittent sharp pain since July 1986, numbness in the fingers of her right hand and the right side of her face, and a headache in the entire right half of her head. The headache was reported to be intermittent and associated with her back pain. on examination Dr. Reiswig noted obesity with a proportionally smaller upper body, lack of physical fitness, and thoracic kyphosis with increased lumbar lordosis and large abdomen. Dr. Reiswig diagnosed; "(1) Obesity, (2) significant poor physical fitness, (3) past history of prolonged disability and possibly some psychophysiologic reaction, because she advises me that she will get a flushed appearance with her back and this will make her nauseated etc." Dr. Reiswig recommended aerobic exercise and specific back exercises. (Reiswig clinic notes, 20 October 1986.)


Employee quit her job with Employer on 5 November 1986.


On 10 November 1986 Employee returned to Dr. Reiswig and reported increased pain which she associated with use of her right arm. Dr. Reiswig noted that the symptoms were the same although she had completely discontinued any physical activity. Employee reported swelling in the bark muscles but Dr. Reiswig did not detect any swelling on examination. Dr. Reiswig also reported:

She has several reports with her. One of the reports indicates significant recurrent depression and other treatment by a psychiatrist during the interval when she was being treated for the myocitis. She has a concept that it is all related to the injury. I explained to her that my concept is a matter of stress, that unless we are doing exercise to relieve the pent up energy that we get recurrent spasm in the muscle unless we do weight lifting or other type of aerobic exercise or we will not improve.

(Reiswig clinic notes, 10 November 1986.)


In his 3 December 1986 report Dr. Reiswig reported that employee had informed him she had tried the weight lifting and it "turned out to be a disaster" so her physical therapy was modified. Employee indicated she felt she had to rest for an extended period in order to heal. Dr. Reiswig explained the inactivity would not give her long‑term relief. He reported that Employee "should be  allowed full activity from a physical standpoint."


On 30 April 1987 Employee was seen by Len Cedar, M.D., another orthopedic surgeon, on referral from Dr. Messerschmidt. Employee did not report to Dr. Cedar that she had been treated by Dr. Reiswig. She described her 1975 injury as a sprained back. Her primary pain complaint was right scapula pain. She also .reported intermittent right low back pain and headaches from the base of the skull which were non‑capacitating. Employee reported she was being seen by Dr. Krehlik for elevated blood pressure for which she was receiving medication. We have no reports from this physician. Dr. Cedar diagnosed (1) chronic myofascial pain syndrome and (2) manic depressive behavior by history. Dr. Cedar reported that Employee should work at a job that did not require repetitive use of her right arm and turning her neck. He believed Employee had not had an active physical therapy program since the 1970's so recommended a program designed to rehabilitate her neck, back and right arm. He released Employee to modified work, with no continuous use of the right arm. and no persistent neck rotation. on 29 June 1987 Dr. Cedar reported Employee was able to do her previous secretarial work.


On 27 May 1987 Employee was examined my Michael James, M.D., on referral by Defendants. His report bears the same date. Employee reported occipital (back part of the head) headaches, right shoulder pain, and low back pain. Dr. James diagnosed (1) chronic right shoulder girdle and right low back pain without clear objective evidence of pathology today, (2) underlying degenerative disc disease of the lumbar spine,and (3) underlying or concurrent significant psychopathology of a manic depressive nature. Dr. James saw no reason Employee could not return to a sedentary occupation "aside from her own motivation and control of the stress issues which complicate her life. He stated that her "pre‑existing psychiatric illness has nothing to do with her alleged comp. injury." He specifically stated that Employee could work as an executive secretary, and that there was no permanent impairment as a result of her working for Employer. Dr. James recommended a daily swimming program to enhance Employee's physical fitness and a mechanism for venting stress. After testing on the B‑200 machine Dr. James reported that Employee exerted consistent effort on the test. The results demonstrated weakness of the back muscles for which Dr. James recommended exercise.


The records we have been provided include progress notes prepared by Jerry Schrader, M.D., a psychiatrist, and John Jensen, Ph.D., both employed by Juneau, Department of Health and Social services. The progress notes date from 9 July 1985 when Employee was referred to Dr. Schrader for a consultation concerning her concurrent use of Lithium and antidepressant drugs. The progress notes contain no actual diagnoses, but on 9 July 1985 Dr. Schrader did report that his impression was "bipolar." He increased Employee's daily Lithium intake. Dr. Schrader's 18 November 1985 note indicates Employee reported she "adjusts her [Lithium] dose depending upon how she feels her blood level is." Dr. Schrader insisted on administration of a constant dose.


In April, Employee began seeing Dr. Jensen once or twice a month. There was no mention of pain until 23 July 1986. That note state: "Angry and discouraged about her back pain (since 1975) and how much she hates her job (Jack Buck at St. Ann's Nursing Home)." The note also indicated Employee had discontinued her antidepressant medication ten days before the visit. During this first year of visits at the mental health clinic, Employee's focus was on her husband, and the use of prescription drugs. The 17 November 1986 note states: "Processing back pain. Quit job, angry at husband...." On 21 November 1986 Employee reported "feeling good." The first mention of a headache is contained in the 5 December 1986 note when Employee reported "tremendous" pain from headaches all week.


On 15 September 1987 Employee was examined by William Worrall, M.D., a psychiatrist, at Defendants' request. Employee contrasted her previous work experiences with her work for Employer 'in which she was expected to be to work every day on time. Dr. Worrall noted "documented history of poor compliance with physician's recommendations with respect to exercising, and taking her medication. Dr. Worrall diagnosed; (1) Somatoform pain disorder, bipolar disorder, depressed; (2) histrionic personality disorder with passive‑aggressive features; and (3) myofascial pain syndrome. Dr. Worrall also stated:

It is clear from the interview with Mrs. Yocum that she has hostile feeling towards Mr. Buck, which directly relate to her motivation to recover from her 'exacerbation" of Myofascial Pain Syndrome and to return to work. Note the orthopedic report of Dr. James that refers to the problems of "her own motivation" as possibly the only reason the she could not go back to work. There is no question that Mrs. Yocum has Myofascial Pain Syndrome, but there is considerable evidence to suggest that the "exacerbation" of her Myofascial Pain Syndrome is actually a Somatoform Pain Disorder (complaint of pain & impairment is grossly exaggerated).

It is my impression that Mrs. Yocum is not motivated to go back to work, is motivated to get even with Mr. Buck, and that the cause of these two motivations is the result of both her childhood and problems with her husband. It is my opinion, based upon my interview with Mrs. Yocum and the discrepancy between her allegations (and her denials) and Dr. Jensen's notes, that Mrs. Yocum either consciously or subconsciously, exaggerates her pain and impairment to get even with Mr. Buck (and in so doing get even with her father and her husband symbolically) with the hope of exonerating herself in the process (she hopes that the outcome of the workman's compensation case will prove to the world that she does deserve to be cared for and treated with respect) . It is difficult to accurately give an opinion about what Mrs. Yocum exaggerates, since her emotional turmoil (which resulted from her husband stressing her), can exacerbate her Myofascial Pain Syndrome leading to an increase in pain and impairment. But in either case, it is my opinion that her work at St. Arm's was not a significant factor in the exacerbation of Mrs. Yocum's pain complaints or her emotional problems.

(Worrall report, 29 September 1987.)


On 14 September 1987 Employee was examined by David Sperbeck, Ph.D., a clinical psychologist, at Defendants' request. Dr. Sperbeck noted that Employee sat comfortably through the four‑hour interview, with no evidence of pain. He stated the only exception noted in Employee's otherwise normal mental status examination was her remarkable preoccupation with being handicapped, in the absence of any indication thereof. She talks about being permanently and totally disabled as if this was a fact, but eventually relates that "I want the permanent and total disability rating as much as anything so that I will have a pension from disability so that I can control my own work setting and speed.

(Sperbeck report, 20 September 1987.)


Dr. Sperbeck diagnosed: "Somatoform pain disorder, as evidenced by the complaint of pain and resulting social and occupational impairment which is grossly in excess of the patient's documented physical findings'; and "dysthermia, secondary type, as evidenced by recurrent depressed mood disturbance in the absence of ever having suffered from an unequivocal major depressive episode and/or hypomanic episode". "Histrionic personality disorder with passive aggressive features" was also diagnosed.


Dr. Sperbeck also stated his opinion that Employee's primary problem is her "lifelong and chronic personality disorder, which causes her to be interpersonally demanding, controlling, and exhibitionistic in her capacity to draw attention to herself." Dr. Sperbeck described the psychodynamics of Employee's situation as follows: Employee was angry that Mr. Buck, her supervisor, "would not 'accommodate my handicap.' Rather than persevere and actively participate in muscle strengthening exercise programs in order to implement her physician's recommendations for her improved station, she impulsively quit her job." Dr. Sperbeck does not believe Employee is at all depressed, is suffering from an exacerbation in her psychiatric condition, or suffers from bipolar disorder "as she insists." Dr. Sperbeck concluded "that from a psychological perspective she is not disabled, and I see no way her employment at St. Ann's influenced or otherwise worsened whatever emotional problems she had prior to her employment there."


Concerning Employee's motives, Dr. Sperbeck stated; "Because of the marked discrepancy between Ms. Yocum's claimed disability and the objective findings, as well as her very explicit description of her financial motives, I cannot rule out malingering in the form of gross exaggeration of physical and psychological symptoms...."


Our file contains two rather unusual letters from Dr. Jensen concerning Employee. On 24 June 1987 Dr. Jensen wrote that Employee is a credible person who tells the truth as she knows it, that he has seen "physical evidence" of Employee's discomfort, that managing Employee's pain (and attendant pessimism) "has been more than half the content of the sessions throughout the year", and that to his knowledge, Employee has followed her doctor's orders. He believes the only way Employee can ever support herself "is if she can have a sufficient cushion of money to develop a high‑paying occupation which she could work at as long as her physical condition permitted." On 22 April 1988 Dr. Jensen wrote us, at Employee's request, a detailed and carefully thought out letter about the reports of Dr. Sperbeck and Dr. Worrall. Based upon his experience treating Employee, Dr. Jensen disagrees with the assumptions and conclusions of Dr. Sperbeck and Dr. Worrall. He believes their conclusion lacked an evidentiary basis in some instances. Dr. Jensen believes Employee's claim for Workers' Compensation benefits is based upon her pain. Dr. Jensen states that he checked his "notes for the ten sessions with her up to the point of her quitting her job, and finds references to pain or pain management in seven sessions....
 Dr. Jensen concluded: "Weighing everything, my conclusion is that her history substantiates her claim and that your board should uphold it."


At hearing Employee testified that she worked two consecutive weekends with a co‑employee on a computer learning to work on the nursing home medical records. During this training, Employee "craned" her neck to one side to see the computer screen. Employee stated that two days later she got a "blinding headache" and went to Dr. Messerschmidt for treatment. Employee asserts that after working for Employer she has "fibrositis in my neck that I had never ever had there before," a new disability. Employee acknowledged that her work for Employer was sedentary work, but it was stressful because it was so boring. She also testified that she was able to get up from her desk and move about when she desired, and that she was able to re‑arrange the components of her computer, within the limits of available space, and had done so for her own convenience.


Concerning her compliance with the prescribed physical therapy, Employee testified: "I did not find it beneficial to lift weights ‑ that was painful and I did not do that."


Employee testified about her post‑employment activities. She attended school and received an associate of arts degree in paralegal studies, she completed a practicum working for the City Attorney, and in December 1987 she got a temporary job working for an Assistant District Attorney on a murder trial. This employment lasted for about five months.


At hearing, Jack Buck, the Administrator of St. Ann's Nursing Home, testified that he had tried to accommodate Employee's ongoing medical problems so far as he was able. In July 1986 he allowed Employee to change her work hours to begin work at 7.00 a.m. so she would have fewer telephone calls to answer. When requested, he had a platform constructed to raise the computer monitor to Employee's eye level to comply with Dr. Messerschmidt's restrictions.


B. Sue Roth, a rehabilitation specialist, testified at hearing that Insurer had retained her to prepare a preliminary evaluation of Employee's needs for vocational rehabilitation services. Ms. Roth met with Employee, Employer and Dr. Messerschmidt in December 1986. Ms. Roth prepared a job analysis of Employee's position as an executive secretary and discussed it with Dr. Messerschmidt. Ms. Roth reported that Dr. Messerschmidt approved the job analysis, but indicated Employee could only work 50% of the day because "physically Ms. Yocum could probably handle return to work at this time, but emotionally she could not handle it." Employer informed Ms. Roth that Employee's position had been filled and that no position was available for Employee at that time. Ms. Roth recommended further services consisting of working with Employee to coordinate her physical rehabilitation, emotional support, and assistance with job search activities. (Roth, Preliminary Evaluation Report, 19 December 1986.)


Ms. Roth met with Employee on 29 December 1986 and was informed that Employee "did not want vocational Rehabilitation services as she decided she would rather return to school for further education in lieu of returning to employment." Ms. Roth's report also states:

This counselor explained to her that she was released to work and if she did not return to work that she was not eligible for Workers' Compensation. Ms. Yocum stated that if being on Workers' Compensation meant that she had to return to work that she would not have anything to do with Workers' Compensation or time loss benefits. She said that she did better not working than she did working as she qualified for an apartment for $171 a month, had free medical, and received financial aid through other community service programs. She also informed the counselor that she would receive $13,000 in federal and state loans in June, as soon as she had been here a prerequisite number of years to receive that monies. Ms. Yocum was able to convince counselor that she had a plan for the future and was able to take care of herself and did not really want to return to work or need to as she was financially able to take care of herself.

(Roth, Closing Report, 15 January 1987.)


At hearing, Employee requested temporary total disability compensation from 1 October 1986 through 8 December 1987, medical treatment for her physical and psychological conditions and a holistic evaluation." Employee acknowledges that her psychological condition existed before she moved to Alaska. Employee acknowledges that her fibrositis
 is also a preexisting condition. Employee asserts, however, that she did not have headaches, did not have fibrositis in her neck, and her finger dexterity was reduced as a result of her work for employer.


Defendants deny that Employee sustained a new injury while working for Employer because Employee's psychological and physical condition pre‑existed her employment for Employer. Defendants assert Employee was determined to have sustained identical permanent physical and psychological impairments while working in Oregon, and was paid for those disabilities.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

The legal framework applicable to workers' compensation cases involving an aggravation of a pre‑existing condition has been addressed by the Alaska Supreme Court on numerous occasions.

[A] pre‑existing disease or infirmity does not disqualify a claim under the work‑connection requirement if the employment was aggravated, accelerated, or combined with the disease or infirmity to produce the death or disability for which compensation is sought.

Burgess Const. Co. v. Smallwood, 623 P.2d 312, 315 (Alaska 1981) (Smallwood II).


We find that Employee's physical conditions pre‑existed her employment for Employer. Although Employee asserts that she did not have headaches before, and did not have fibrositis in the neck before, that conclusion is not supported by the medical evidence. Dr. Messerschmidt testified that he treated Employee for headaches in January 1986, the first time he saw her. The reports of Employee's neck pain date back to 15 July 1977 when Dr. Howell diagnosed "chronic post traumatic cervical dorsal myositis." Employee does Rot assert that her psychological condition is a new ailment, and acknowledges that she had fibrositis when she moved to Alaska. The two reports Employee relies upon to demonstrate reduced finger dexterity are not supported by expert testimony about their validity, circumstances of administration, or reliability. Also, there is no medical evidence about other factors (such as Lithium and other drugs) which could affect Employee's performance on those tests.


AS 23.30.120(a) provides in pertinent part: "In a proceeding for the enforcement of a claim for compensation under this chapter is it presumed, in the absence of substantial evidence to the contrary, the (1) the claim comes within the provisions of this chapter."


In Smallwood II, the Alaska Supreme Courts held that the employee must establish a preliminary link between the injury and the employment. This rule applies to the original injury and continuing symptoms. See Rogers Electric Co. v. Kouba, 603 P.2d 909, 911 (Alaska 1979). "[I]n claims 'based on highly technical medical considerations' medical evidence is often necessary in order to make that connection." Id. Two factors determine whether expert medical evidence is necessary in a given case; the probative value of the available lay evidence and the complexity of medical facts involved." Veco Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985). Once the employee makes a prima facie case of work‑relatedness the presumption of compensability attaches and shifts the burden of production to the employer. Id. at 870. To make a prima facie case the employee must show 1) that he has an injury and 2) that an employment event or exposure could have caused it.


To overcome the presumption of compensability, the employer must present substantial evidence the injury was not work‑related. Id. Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978). The Alaska Supreme Court "has consistently defined 'substantial evidence' as 'such related evidence as a reasonable mind might accept as adequate to support a conclusion.'" Miller, 577 P.2d at 1046 (quoting Thornton v. Alaska Workmen's compensation Board, 411 P.2d 209, 210 (Alaska 1966)). In Fireman' Fund American Insurance Cos. v. Gomes, 544 P.2d 1013, 1016 (Alaska 1976), the court explained two possible ways to overcome the presumption; 1) producing affirmative evidence the injury was not work‑related or 2) eliminating all reasonable possibilities the injury was work‑related. The same standards used to determine whether medical evidence is necessary to establish the preliminary link apply to determine whether medical evidence is necessary to overcome the presumption. Veco 693 P.2d at 871. "Since the presumption shifts only the burden of production and not the burden of persuasion, the evidence tending to rebut the presumption should be examined by itself." Id. at 869. If the employer produces substantial evidence that the injury was riot work‑related, the presumption drops out, and the employee must prove all elements of his claim by a preponderance of the evidence. Id. at 870. "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of jurors that the asserts facts are probably true." Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964).


The same standards apply to questions involving aggravation of pre‑existing conditions. As stated in Smallwood, at 317:

Thus the causation question before the Board was whether Smallwood's employment aggravated, accelerated or combined with his pre‑existing condition so as to be a substantial factor in bringing about his disability. The term "substantial factor" has been addressed in State v. Abbott, 498 P.2d 712, 727 (Alaska 1972).


The test, restated to be applicable to Workers' Compensation law, follows:

Normally, in order to satisfy the substantial factor test, it must be shown both that the [disability] would not have happened 'but for' the [employment] and that the [employment] was so important in bringing about the disability that reasonable men would regard it as a cause and attach responsibility to it.


We find that Employee's claim is based upon highly technical considerations and, therefore, medical evidence must be employment. The medical evidence in support of a finding of the existence of the preliminary link between Employee's employment and an injury is tenuous. Dr. Messerschmidt's 5 December 1986 report states that Employee was put on light work 29 October 1986 and was to remain in a seated position for no more than 30 minutes. This was before Employee quit her job on 4 November 1986, and we find no evidence Employee was determined to be physically unable to continue working. We find, however, that this restriction, in conjunction with Employee's increased complaints of pain, establish a prima facie case that Employee's work aggravated her preexisting fibrositis. Therefore, the presumption of compensability attaches.


We find that Defendants have submitted substantial medical evidence that Employee's employment did not aggravate, accelerate or combine with her pre‑existing fibrositis to produce a disability. Employee had fibrositis before she went to work for Employer. Dr. Reiswig treated Employee both before and after she quit work. At no time did Dr. Reiswig indicate Employee was unable to work and on 3 December 1986 he reported Employee was able to go back to work with no restrictions. On 27 May 1987 Dr. James reported Employee could work as an executive secretary. On 29 June 1987 Dr. Cedar reported Employee was able to perform her previous work as a secretary. Furthermore, Dr. Worrall concluded Employee was not motivated to work and that her employment was not a significant factor in her complaints of pain. Dr. Sperbeck concluded Employee was not disabled from a psychological perspective, and that her employment had no effect on whatever emotional problems Employee has. This constitutes substantial evidence that Employee's pre‑existing fibrositis was not so affected by her employment as an executive secretary so as to produce a disabling condition. Based upon the above evidence, we also find that if Employee's fibrositis condition was affected by her employment, it was no more than a temporary flare‑up or exacerbation of her previous condition. Aside from Employee's testimony, there is little evidence that Employee was disabled from working. Even Employee's treating physician did not advise Employee that she was unable to perform her job, he only placed minor restrictions on how she was to perform that sedentary job.
 This evidence indicates employee was not disabled. Accordingly, we find Defendants have rebutted the presumption of compensability.


Because we have determined the presumption of compensability has been rebutted, the presumption drops out and Employee must prove, by a preponderance of the evidence, that her employment aggravated, accelerated, or combined with her preexisting fibrocitis so as to be a substantial factor in bringing about any disability which may exist.


The record contains no medical evidence which indicates that Employee's employment accelerated or combined with her pre‑existing fibrocitis to produce any disability. In fact, we find no evidence that Employee is as disabled as she was when she was awarded a 10% of the whole man rating by the OWCB for her back pain and psychological condition.


The events described by Employee causing her inability to continue working for Employer were such things as answering the telephone with her right hand, turning her head to see the computer monitor while training, and turning her head back and forth while using her own computer. The contention that those activities could disable employee would be almost laughable, if this were a less serious matter. Because of the quiescent nature of those activities we cannot conclude that the Employee's "disability would not have happened 'but for' the employment." Employee could have engaged in the identical activities at home or at school, that is in her watercolor or computer classes, and that conceivably could have resulted in a similar exacerbation of Employee's pre‑existing physical condition.


We do believe that Employee experiences pain. We do not know the intensity of the experience. The overwhelming consensus of opinion expressed by the psychiatrists and clinical psychologists who have examined Employee indicates that Employee has a lifelong and chronic psychological problem or personality disorder which affects her perception, or reported perception, of pain.

Regardless, her psychological problem or personality disorder existed before Employee went to work at St. Ann's, and there is no allegation, or evidence to support a finding, that her employment aggravated the mental illness.


We note that Employee quit her job, without having authorization to do so from any physician. We also note that Employee did not like her job, expressed extreme dislike for her supervisor, had personality conflicts with co‑workers, and was physically uncomfortable due to the heat in her office. Any one of those factors, and the list is by no means comprehensive, could have provided an inducement for Employee to discontinue her employment.


We find that Employee's employment was not, such an important factor in any disability Employee may have incurred, that reasonable minds would regard it as a cause and attach responsibility to it. Therefore, we further find, based upon a preponderance of the evidence, that Employee's employment at St. Ann's did not aggravate, accelerate, or combine with her pre‑existing fibrositis to produce any disability for which Employee seeks compensation. We rely on the evidence we relied upon for our finding that Defendants had rebutted the presumption of compensability and the evidence set out above. Employee's problems were not caused by or a substantial factor in her employment, and her care is not Employer's responsibility. Employee's claim is denied.


Even if we had determined that Employee's employment caused a disability, we would have determined that she was not entitled to disability compensation. Entitlement to disability compensation rests not on medical impairment as such, but on loss of earning capacity due to a work‑connected injury of illness. Vetter v. Alaska Workmen's Compensation Board, 524 P.2d 264 (Alaska 1974). We would have determined that Employee quit her job although she was capable of performing it, and that she retained the capacity to earn the wages she was earning as an executive secretary.


We would also have determined that Employee failed to minimize her disability. The record indicates Employee has a lifelong aversion to physical exercise. Virtually every physician who has examined or treated Employee has suggested or ordered her to participate in aerobic exercise and upper body strengthening. She has failed to comply with that advice, especially as it relates to her upper body. Employee also failed to minimize her disability by declining to accept the services of the vocational rehabilitation specialist.

ORDER

Employee's claim is denied and dismissed.


DATED at Juneau, Alaska this 11th day of August, 1988.

ALASKA WORKERS' COMPENSATION BOARD

/s/ LAWSON N. LAIR
Lawson N. Lair, Designated Chairman

/s/ DAVID W. RICHARDS
David W. Richards, Member
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APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Sunny Yocum, Employee/Applicant; v. St. Ann's Nursing Home, Employer; and Alaska National Insurance Co., insurer/Defendants; Case No. 623221; dated and filed in the office of the .Alaska workers' Compensation Board at Juneau, Alaska, this 11th day of August, 1988.

Clerk

SNO

623221

7.26.88 in recapping this file before hearing, I noted that Tom Batchelor's last notice of objections was missing from the file. I know it should be here because Tom had hand carried it into the Board & gave it to me personally. On 7.26.88 I called Batchelor & requested that he provide a copy.

I also noted that prior hand written notes from the Board to the file were missing, misplaced or removed by person or persons unknown. The hand written notes from this writer to file were in regard to some original documents taken out of the file by Ms Yocum, When Ms. Yocum returned the documents she explained that they had been taken in error. bij

/s/ L.N.L. 11 Aug 88

Please leave this w/Board's D&O copy.

(not to be copied w/D&O)

� On 30 June 1988 when we heard this claim, Employee had just returned from Oregon where she had participated in another hearing on her claim for ongoing workers' compensation benefits.


� Based upon the evidence available to us, "torn ligaments" has never been diagnosed by any physician who treated or examined Employee.


� Our review of Dr. Jensen's progress notes for the eight sessions between 18 April 1986 and 14 October 1986 reveals that pain was mentioned on only three occasions, and did not appear to us to be a predominant theme in even those sessions. of course we defer to Dr. Jensen about the content of his sessions with Employee, but we are troubled that his contemporaneous notes do not appear to support this conclusion.


� Employee uses the term "fibrositis" to describe her physical ailement. She testified that fibrositis, myositis, fibromyositis, myofascitis, and fibromyalgia all appear in her medical records and she uses the terms interchangeably. (Employee dep. p.29.) Dr. Cedar diagnosed Employee condition as myofascial pain syndrome. He testified that myocitis is synonymous with fibromyalgia and myofascial pain syndrome. (Cedar dep. pp. 11�12.) We understand these terms to refer to Employee's soft tissue pain.


� We are aware that Ms. Roth testified that Dr. Messerschmidt informed her Employee should only work one�half time. That conversation took place after Employee quit her job. Dr. Messerschmidt did not testify about that restriction and it is not reflected in the medical records.





� We are aware that Dr. Jensen does not agree with the other psychologists and psychiatrists. Dr. Jensen's views are entitled to considerable weight because he treated Employee for several months. Generally, we accord more weight to psychiatrists, however, because they have more training. In addition, we note that Dr. Sperbeck did extensive psychological testing of Employee, a tool which was apparently unavailable or not utilized by Dr. Jensen.





