ALASKA WORKERS' COMPENSATION BOARD
P.O. Box 1149 Juneau, Alaska 99802

GREG L. BACHMAN,
)



)


Employee,
)
DECISION AND ORDER


Applicant,
)
AWCB Case No. 624400



)
AWCB Decision No. 88-0215


v.
)



)
Filed with AWCB Anchorage

SOUTH CENTRAL AIR, INC.,
)
August 16, 1988



)


Employer,
)



)


and
)



)

NORTH RIVER INSURANCE,
)



)


Insurer,
)


Defendants.
)



)


This claim for temporary total disability (TTD) compensation, medical expenses, transportation expenses, penalties, costs, and attorney's fees came before us in Anchorage, Alaska March 17, 1988. Employee was present and represented by attorney Irwin Ravin. Defendants were represented by attorney Shelby Nuenke‑Davison. The record originally closed at the conclusion of the hearing of March 17, 1988. On April 15, 1988 we reopened the record for further investigation. Following submission and review of additional materials the record closed on July 20, 1988.


In about 1978 Employee suffered an injury to his neck as a result of a diving accident. (Employee dep. pp. 14, 17). For about one month following this accident Employee was a quadriplegic. (Id. at 17). He remained in the hospital for about a month‑and‑a‑half, and then received rehabilitation treatments for an additional year‑and‑a‑half. (Id. at 16‑17). Employee has received social security disability benefits relating to this accident from 1978 or 1979 to the present and continuing. (Id. at 5‑6).


In 1979 or 1980 Employee worked for a few months as a telephone surveyor. (Id. at 8, 13) . Employee received sales, public relations, marketing and advertising experience on this job. (Id. at 30‑31). In 1985 Employee purchased a franchise in survival game business and ran the business for one year. (Id. at 11‑12). Other than these two jobs, Employee did not work from 1978 through his move to Alaska in June 1986. (Id. at 11). Employee testified that there was "not anything available that was ‑ ‑ that I was able to do at that time." (Id. at 21) His physicians recommended that he "do whatever I felt that I could do." (Id. at 21). Prior to his 1978 injury Employee had jobs as a construction laborer, telephone refurbisher, gas station attendant, and restaurant worker. He also attended electronics classes. (Id. at 22‑26).


On June 16, 1986 Employee began working for South Central Air as a freight and baggage handler. (Id. at 27). Employee continued to receive his social security disability benefits while on this job pursuant to social security's program to provide an approximately eight‑month trial work period. (Id. at 27‑28).


On December 24, 1986 Employee suffered an injury to his back while working for South Central, (Id. at 29). He was initially taken to the South Peninsula Hospital emergency room where he was seen by Paul Eneboe, M.D., a family practitioner. Dr. Eneboe performed a physical examination and reviewed X‑rays taken of employee's back. Dr. Eneboe did not see "anything dramatic" on Employee's back films. (Dr. Eneboe dep. p. 6).


Dr. Eneboe saw Employee again on January 7, 1987 and January 28, 1987. Dr. Eneboe diagnosed "acute low back pain."  (Dr. Eneboe January 14, 1987 Medical Report). Dr. Eneboe reported that while Employee felt a "lot better" Dr. Eneboe did not feel that Employee was progressing, and therefore referred Employee to George F. Gates, M.D. (Dr. Eneboe dep. p. 6).


Employee saw Dr. Gates on February 9, 1987. Dr. Gates took Employee's history and performed a physical examination. Dr. Gates concluded that Employee "has either had just low back strain, or is recovering from facet syndrome phenomenon." (Dr. Gates February 9, 1987 Medical Report). Dr. Gates stated that Employee should continue to do back exercises and take anti‑inflammatory drugs, and hopefully could return to his normal job by March 1st. Dr. Gates found no evidence of an acute herniation.


Employee saw Dr. Eneboe again on February 23, 1987. Employee reported to Dr. Eneboe that he didn't feel able to return to work. Dr. Eneboe reported that Dr. Gates had recommended that Employee go back t o work. Dr. Eneboe's physical and neurological examinations were normal. Dr. Eneboe strongly encouraged Employee to return to work. (Dr. Eneboe February 23, 1987 Medical Report; Dr. Eneboe dep. p. 9). Dr. Eneboe also recommended that Employee see Patrick R. Henley, D.C., for physical medicine and rehabilitation. (Dr. Eneboe February 23, 1987 Medical Report).


Employee saw Dr. Gates again on March 18, 1987. Dr. Gates subsequently reported that Employee was "doing much better so I have released him to go back to try his normal work." (Dr. Gates undated Medical Report, referencing March 18, 1987 treatment).


On April 29, 1987 Employee saw Dr. Henley. Dr. Henley diagnosed Employee's injury as a "Lumbo sacral sprain lumbalgia." (Dr. Henley May 4, 1987 Medical Report) Employee subsequently received at least 21 chiropractic treatments through June 15, 1987. At various times during these treatments Dr. Henley reported that Employee was "much better," "doing good," "doing better," "doing OK,” and "good today." On June 15, 1987 Dr. Henley reported that Employee "is doing better but was still experiencing pain in the low back." On June 15, 1967 Dr. Henley released Employee for modified work with no lifting over 30 pounds.


Employee continued to receive chiropractic treatments in June and July, 1987. At various times Dr. Henley reported that Employee was "doing better," "doing good," and "doing OK."


On July 8, 1987 Employee saw J. Michael James, M.D., at Defendants' request for a medical evaluation. Dr. James reported that Employee was "pain free for the most part except when he does heavy lifting." (Dr. James July 8, 1987 Medical Report). Dr. James performed a physical evaluation and reviewed x‑rays, He also performed a B‑200 evaluation of the lumbar spine which reflected an ability to lift 100 pounds on an occasional basis and 60 to 70 repetitively. Dr. James diagnosed a "lumbar sprain which for the most part is resolved." (Id.). Dr. James found no evidence of ridiculopathy or peripheral nerve entrapment. Dr. James released Employee for return to work as a ramp agent. Dr. James did not recommend retraining and did not feel that Employee had any permanent impairment.


Employee continued to receive chiropractic treatments in August and September, 1987. On August 13, 1987 Jon Godfrey, D.C., diagnosed Employee's condition as "paravetebral myofacitis, ligatitis neuritis/neuralgia due to traumatic sprain/strain of lumbo pelvis." an October 28, 1987 Dr. Godfrey noted that Employee had ceased his care on September 11, 1987 because Defendants filed a controversion notice. Dr. Godfrey stated that "It remains my opinion that Mr. Bachman is not stable and should resume his chiropractic treatments."


On October 12, 1987 Employee began seeing James F. Heston, D.C. Dr. Heston initially diagnosed a lumbo sacral sprain/strain concomitant with discogenic neuralgia subluxation. (Dr. Heston November 11, 1987 Medical Report) . Dr. Heston questioned Dr. James' B‑200 functional evaluation, found that Employee did have a functional low back problem and stated that "lifting up to 100 pounds will progressively deteriorate his condition." (Id.). Dr. Heston recommended a CT scan and an impairment rating when Employee reached his maximum medical improvement. Dr. Heston saw Employee several additional times from October 12, 1987 to November 2, 1987.


Employee saw Dr. Heston again on February 2, 1988. Dr. Heston felt that Employee's condition was getting better. (Dr. Heston dep. p. 28). On February 9, 1987 Dr. Heston recommended that a CT scan be performed. (Id. at 27).


On February 19, 1988 Herald R. Cable, M.D., performed a CT scan of Employee's lumbar spine. Dr. Cable's subsequent CT scan report reflects disc degeneration at all levels and a probable herniation at the L5‑S1 level.


On March 9, 1988 Dr. Heston reported that Employee "has a serious low back impairment." (Dr. Heston, March 9, 1986 Medical Report). He stated that these findings were suggestive of previous trauma. (Id.). Dr. Heston questioned the validity of Dr. James B‑200 test as being an accurate indication of Employee's problems. (Id.). Dr. Heston recommended continued conservative care for up to one year at which time an impairment rating should be provided.


Dr. Heston's deposition was taken on March 10, 1988. Dr. Heston feels that Employee's lower back disorder makes him "not real capable of performing heavy type of work."  (Dr. Heston dep. p. 5). Dr. Heston does not believe Employee can return to his old job. (Id. at 5). Dr. Heston believes that degenerative changes can result from one serious trauma or a series of small traumas. (Id. at 9‑10). Lifting can cause small traumas resulting in degeneration. (Id. at 10). Dr. Heston believes Employee's present low back problems are related to previous trauma. (Id. at 13) . Dr. Heston is unable to state whether Employee's problems are a "direct result" of his December 24, 1986 injury. (Id. at 32‑33). Dr. Heston is unable to state that the reason Employee cannot go back to work has to do with his December 24, 1986 injury. (Id. at 35). Dr. Heston does not believe that Employee is cured from the injury he suffered on the job. (Id. at 13).


Dr. Eneboe's deposition was taken on March 15, 1988. Dr. Eneboe agrees with Dr. James and Dr. Gates that Employee had "[m]inimal to no physical findings present, at least that were very obvious" and that Employee did not have "nerve entrapment or ridicular pain or what would be called ridiculopathy." (Dr. Eneboe dep. p. 11). Dr. Eneboe believes Employee was able to return to work even if he had a protruding disc. (Id. at 13‑14). Dr. Eneboe is unable to state whether Employee had a bulging disc when Dr. Eneboe saw him. (Id. at 14).


On April 29, 1988 John J, Kottra, M.D., performed an additional CT scan test of Employee's lumbar spine. Among other findings, Dr. Kottra reported that at the L5‑S1 level the disc and thecal sac appeared normal while at the L4‑5 level there was significant disc protrusion.


On July 7, 1988 Dr. Gates reviewed Dr. Kottra's report and the report from Dr. Cable concerning Employee's February 19, 1988 CT scan. Dr. Gates found the reports to be inconsistent with the February test reflecting a bulging disc at the L5‑Sl level and the April test reflecting a bulging disc at the L4‑5 level. Dr. Gates concluded that it was impossible to determine whether either of the bulging disc's were "causilly" (sic) related to the December, 1986 incident. Dr. Gates further concluded that neither a disc degeneration or a bulging disc prevent an individual from returning to work although individuals with a history or evidence Of a herniated disc would be advised to pursue occupations which do not involve heavy lifting, repeated bending, or twisting. Dr. Gates reports that Employee was essentially symptom free and capable of returning to work in March, 1987 and could return to work at present.


At his February 16, 1988 deposition Employee testified that he was not capable of returning to work with South Central. (Employee dep. p. 29). Employee further testified that he had not tried to work since his December 24, 1986 injury because of his lower back. (Id. at 30). Employee feels that he has trouble putting on his shoes and pants because of his lower back. (Id. at 3). Employee has pain in his lower back, restricted motion, sometimes acute pain. (Id. at 34).


At the hearing Employee testified that he has had pain since the accident and is unable to return to his job with South Central. He feels that he had at least two periods, several days in a row, following his accident, when he was just about totally incapacitated and absolutely unable to do anything. Employee states that neither Dr Eneboe nor Dr. Gates released him for work.


Notwithstanding the above, Employee also testified at hearing that he attempted to find work after his injury. He applied with the City of Homer for a desk, dispatcher or inspector job. He believes he could do work not requiring heavy lifting‑ He would do something in sales or marketing if this work was available in Homer.


Defendants paid Employee TTD compensation from December 25, 1986 through March 18, 1987 and from April 29, 1987 through August 24 , 1987. Employee now claims that he is entitled to additional TTD compensation from August 25, 1987 to the present and continuing, medicals, transportation expenses, costs, penalties and statutory minimum attorney's fees. Defendants dispute the payment of any additional benefits to Employee arguing that Employee has not been temporarily totally disabled from August 25, 1987 to the present and continuing as a result of the December 24, 1986 injury. Defendants alternatively argue that they are not responsible for the payment of any additional benefits due to Employee's ongoing receipt of social security disability benefits. In addition, if TTD is awarded they argue they are entitled to an offset against any additional benefits based on the prior and ongoing payment of social security benefits.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

We first consider Employee's claim for additional TTD benefits from August 24, 1987 to the present and continuing.


The Alaska Workers' Compensation Act defines "disability" as "incapacity because of injury to earn the wages which the employee was receiving at the time of "jury in the same or any other employment." AS 23.30.265(10). The Act provides for benefits at 80% of the employee's spendable weekly wage while the disability is "total in character but temporary in quality," AS 23.30.185, but doesn't define TTD. In Phillips Petroleum Co. v. Alaska Industrial Board, 17 Alaska 658, 665 (D. Alaska 1958) (quoting Gorman v. Atlantic Gulf & Pacific Co., 178 Md. 71, 12 A.2d 525, 529 (1940)), the Alaska territorial court defined TTD as "the healing period or the time during which the workman is wholly disabled a‑ad unable by reason of his injury to work." The court explained:

A claimant is entitled to compensation for temporary total disability during the period of convalescence and during which time the claimant is unable to work, and the employer remains liable for total compensation until such time as the claimant is restored to the condition so far as his injury will permit. The test is whether the claimant remains incapacitated to do work by reason of his injury, regardless of whether the injury at some time can be diagnosed as a permanent partial disability.

17 Alaska at 666 (citations omitted). In Vetter v. Alaska Workmen's Compensation Board, 524 P.2d 264, 266 (Alaska 1974), the Alaska Supreme Court stated:

The concept of disability compensation rests on the premise that the primary consideration is not medical impairment as such, but rather loss of earning capacity related to that impairment. An award for compensation must he supported by a finding that the claimant suffered a compensable disability, or more precisely, a decrease in earning capacity due to a work‑connected injury or illness.


In Bailey v. Litwin Corp., 713 P.2d 249, 253 (Alaska 1986), the Alaska Supreme Court set out this same authority and then stated: "Our previous cases stress the claimant's ability to return to work and indicate that medical stability is not necessarily the point at which temporary disability ceases." (Emphasis in original). The court also quoted the following description of temporary disability: "Temporary disability may be total (incapable of performing any kind of work), or partial (capable of performing some kind of work)." Id. at 254 n.12 (quoting Huston v. Workers' Compensation Appeals Bd., 95 Cal. App. 3d 856, 868, 157 Cal. Rptr. 355, 262 (Cal. App. 1979) (emphasis in original).


The Alaska Supreme Court has placed the burden of proving loss of earning capacity, at least in the area of permanent partial disability, on the employee. Brunke v. Rogers & Babler, 714 P.2d 795, 801 (Alaska 1986). We have also found that an employee bears the burden of proving whether or not he is disabled and the nature and extent of the disability. Keyes v. Reeve Aleutian Airways, AWCB No. 85‑0312 at 12‑13 (November 8, 1985).


In the present case, we find the weight of the evidence does not support a conclusion that Employee is entitled to additional TTD compensation from August 24, 1987 to the present and continuing. This conclusion is supported by the medical testimony from Drs. Eneboe, Gates, Henley and James. It is also supported, at least in part, by Employee's testimony.


Employee initially saw Dr. Eneboe for evaluation and treatment of his December 24, 1986 accident. Dr. Eneboe indicated Employee suffered acute low back pain. On February 23, 1987, approximately two months after Employee's injury, Dr. Eneboe strongly encouraged Employee to return to work. Dr. Eneboe felt that Employee had minimal to no physical findings.


Dr. Eneboe referred Employee to Dr. Gates. Dr. Gates diagnosed either a low back strain or facet syndrome phenomenon. On March 18, 1987 Dr. Gates reported that Employee was doing much better. Dr. Gates released Employee to try to go back to his normal work. On July 7, 1988 Dr. Gates reported that Employee was essentially symptom free, and could have returned to work in March, 1987, and could return to work at present.


Employee received chiropractic treatments from Dr. Henley from April 29 through June 15, 1987. On April 29, 1987 Dr. Henley diagnosed Employee's condition as a jumbo sacral sprain, lumbolgia. On June 15, 1987 Dr. Henley released Employee for modified work with no lifting over 30 pounds.


On July 8, 1987 Employee saw Dr. James for an evaluation. Dr. James reported that Employee was usually pain free except when doing heavy lifting. Dr. James diagnosed a lumbar sprain which had, for the most part, resolved. Dr. James released Employee to return to work as a ramp agent. Dr. James did not recommend retraining, and did not feel that Employee had any permanent impairment.


Employee's work history, before and after his 1978 injury, involved jobs as a construction laborer, telephone refurbisher, gas station attendant, restaurant worker, telephone surveyor, and sales person with responsibilities including public relations, marketing and advertising. Employee also owned his own franchise business, took courses in electronics and worked as a freight and baggage handler for South Central Air, Inc.


Employee testified at hearing, at least in part, that he tried to find work following his December 24, 1986 injury. He applied to the City of Homer for a desk, dispatcher or inspector's job. He believes he could do this work, as well as work in sales or marketing, if it did not require heavy lifting and was available in Homer.


We believe that this evidence clearly establishes that Employee was not temporarily totally disabled, as a result of the December 24, 1986 accident, from at least August 24, 1987 to the present. Instead, Employee was released by several physicians who had reviewed and evaluated his condition prior to August 24, 1987. Employee's subsequent failure to return to work does not appear to be related to the December 24, 1986 accident.


In so concluding we note that both Employee and Dr. Heston have provided at least some evidence in support of Employee's claim for additional TTD benefits. We find, however, that this testimony or any other evidence presented in this case, does not outweigh the above evidence.


Employee testified that following his December 24, 1986 accident he was in constant pain and unable to work. In considering Employee's testimony on this and other issues, we have not found Employee to be an entirely credible witness. First, Employee testified that he was not released by either Dr. Eneboe or Dr. Gates to return to work. This testimony directly conflicts with Dr. Eneboe and Dr. Gates' reports in which they clearly indicate that they had recommended that Employee return to work. Second, Employee stated in his deposition that he had not attempted to return to work following his injury. At hearing, however, Employee testified that he had attempted to find work with the City of Homer. Third, Employee testified that he has had pain since his accident, that he has had trouble putting on his shoes and pants, and that on two occasions following his accident he has been totally incapacitated to do anything. We find these statements conflict, at least in part, with testimony from various physicians including Dr. Eneboe, who reported that Employee felt a lot better, Dr. Gates also reported that Employee was doing much better, Dr. Henley, who reported that Employee was much better, "doing good," "doing better," "doing OK," "good today," and "better today," and Dr. James, who reported that Employee was pain free for the most part except when doing heavy lifting. We find, in general, that Employee's testimony is outweighed by the evidence referenced above, including that from Employee's physicians who treated and evaluated his condition following the December 24, 1986 accident.


In October of 1987 Dr. Heston found that Employee suffered from a lumbo sacral sprain/strain concomitant with discogenic neuralgia subluxation. Dr. Heston believes that Employee has a severe low back impairment which renders him incapable of performing heavy work. Dr. Heston believes that Employee's problems a‑re suggestive of a previous trauma. Dr. Heston is unable to conclude, however, that Employee's problems are a "direct result" of the December 24, 1986 accident. We do not find that Dr. Heston's testimony affirmatively states that Employee's injury on December 24, 1986 resulted in a period of temporary total disability from August 24, 1987 to the present and continuing. Alternatively, we do not find that Dr. Heston's testimony outweighs the evidence referenced above.


In arriving at the above conclusion we have also considered reports from Employee's February 19, 1988 and April 29, 1988 CT scans. As discussed by Dr. Gates in his July 7, 1988 report we find substantial inconsistencies in the results of these two tests. Furthermore, we find that even if Employee does have some disc degeneration or disc herniation, as reflected in these tests, insufficient evidence was presented to establish a causal relationship between this problem and Employee's December 24, 1986 work‑related injury, or that this problem prevents Employee from returning to work.


We therefore deny and dismiss Employee's claim for TTD compensation from August 24, 1987 to the present and continuing. Based on this conclusion we find that Employee is not entitled to reimbursement for medical expenses, transportation expenses, costs, a penalty or attorney's fees relating to this claim for TTD compensation. We therefore deny and dismiss these claims as well. Finally, we find Defendants' alternative arguments in this case to be moot, and therefore do not consider these arguments at this time.

ORDER

1. Employee's claim for TTD compensation from August 24, 1987 to the present and continuing is denied and dismissed.


2. Employee's claim for reimbursement of medical expenses, transportation expenses, costs, penalties and attorney's fees relating to this claim for TTD compensation from August 24, 1987 to the present and continuing is denied and dismissed.


Dated at Anchorage, Alaska, this 16th day of August, 1988.

ALASKA WORKERS' COMPENSATION BOARD

/s/ Thatcher Bebe
Thatcher R. Bebe, Designated Chairman

/s/ Mary Pierce
Mary Pierce, Member

TRB/jpc

If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 20 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.

APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Greg L. Bachman, employee/applicant; v. South Central Air, Inc., employer; and North River Insurance, insurer/defendants; Case No. 624400; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 16th day of August, 1988.

Clerk

SNO

