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RALPH R. JOHNSON,
)



)


Employee,
)
DECISION AND ORDER


Applicant,
)
AWCB Case No. 617048



)
AWCB Decision No. 88-0225


v.
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)



)
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)
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)



)


This claim for workers' compensation benefits was heard at Fairbanks, Alaska on July 26, 1988. The employee appeared by telephone from his home town of Wrangell, Alaska. He represented himself. The defendant was represented by attorney James Bendell. The record closed at the end of the hearing.


It is undisputed the employee was injured while on duty as a security officer at the Fairbanks International Airport on August 23, 1986. Specifically, he injured his low back while practicing a take‑down hand‑cuff tactic. He was regularly paid compensation benefits based on his past two years earnings until his claim was controverted on September 23, 1987 when he refused to participate in Seattle's Virginia Mason Pain Clinic. He now seeks to have his compensation benefits reinstated and to have his compensation rate increased to reflect his earnings at the time of his injury. He also seeks an award of travel costs to Seattle in addition to interest and penalties.

After his injury, the employee and his wife moved to Wrangell where his mother lives and where his living costs were lower. Job opportunities are very limited in Wrangell but he wants to be rehabilitated so as to set up a hairdressing business. He and his wife both have experience as hairdressers. He says he is always in some pain and unable to stand for long periods of time. Accordingly, he says he moved to the Seattle area to seek medical treatment. The insurer agreed to pay for his treatment in the Virginia Mason Pain Clinic.


The employee moved his family and car to Seattle on the Alaska ferry. He visited several doctors but was unable to get adequate treatment. He then checked into The Mason Clinic but was told he would have to stay at least a month. He thought this would take too long and he disagreed with taking the pain medication that was prescribed. He said he believed that he would be given medical treatment and biofeedback to accommodate his pain but found the program also dealt with performing various 'menial' physical tasks like screwing nuts on muffler clamps. Accordingly, he determined the program was not consistent with his personal expectations and left the facility and returned with his family to Alaska.


The employee's treating physician at The Mason Clinic was Thomas Williamson‑Kirkland, M.D. He wrote a letter to the adjuster describing his experience with the employee. He also testified by deposition consistently with the letter. The letter, dated October 1, 1987, reads as follows:

I am writing you concerning Ralph Johnson, who as you know was admitted to the Virginia Mason Hospital for an attempt at the Pain Management Program last week. He stayed in the hospital for just over 24 hours before [he] discharged himself against medical advice. Unfortunately, this gentleman's attitude throughout his very short stay here was consistent with his attitude previously which was one of extreme anger with distrust of the medical system and the insurance company. He demonstrated unwillingness really to listen to any kind of reason and attempt at rehabilitation.

His physical examination on admission to the hospital was benign except for his pain behavior. He refused to carry out many of the activities I would have liked him to try including full squats, hopping, doing situps and only put very little effort into any stretching activity. He looked to be tight, somewhat overweight and significantly out of shape, but otherwise there were no specific indications of pathology. It is very likely that he has had degenerative disk episode mildly, but certainly doesn't have any evidence of having significant disease to cause this amount of disability.

We had an extensive conversation with Mr. & Mrs. Johnson the night that Mr. Johnson left. They gave us the ultimatum that we had one week to cure him and then he had to return to Alaska. He made the excuse that he had to return at that time because they had to drive over to Prince Rupert and from there up to Wrangell, where he grew up and still has relatives. They state that they are out of money and desperately need to begin working to get money. Mrs. Johnson has a license as a hairdresser in Alaska, and doesn't have one here in Washington State. They stated that they have had past advice of surgery for Mr. Johnson, three months of bed rest and now we advise him to get out of bed and start moving. He does not trust this advice at all, and thinks that he will just be damaged.

Reviewing his behavior throughout the short time we had seen him led us to the conclusion that either he has significant psychological problems in which he has an obsession about his body or he is blatantly keeping this claim open as long as possible. He certainly has a characterological disorder and did not act at all in the manner of a person wanting to get over his problems. Mr. Johnson resisted every attempt to be positive and take encouragement from the thought that this was not as severe as he might think it was, and that he could certainly get over it with effort. This gentleman has not cooperated with treatment and I think there is sufficient evidence to close his claim. We took great pains to assure him that we were not agents of the insurance company, but were acting independently to try to help him return to function. After a lot of patience and explanation on our part he ended up leaving the hospital immediately following our long conversation. It was our conclusion that he had made up his mind already to leave the hospital prior to our conversation.

In total, Mr. Johnson was not cooperative with treatment, did not want to be here and took the first opportunity to leave, even though it would appear to be the more rational behavior to remain and prepare for a return to some kind of work. Mrs. Johnson could have returned to Alaska early, if necessary. since he and his wife did not share enough psychologically, we were not able to state why he was so determined to not stay for treatment. It is impossible at this point to state how much permanent partial disability he has, if any, since there is no specific pathology that can be identified. Should he decide to, he should be able to be rehabilitated to a point where he is functionally capable of doing almost anything he wants to do. Certainly I couldn't guarantee that he would not have back pain again. Obviously, we have no further follow‑up scheduled. I do not know any other specific treatment that should be given to this gentleman since he has not cooperated with the rehabilitation. I feel that his case should be closed since he is stable and not willing to proceed with a program that would help him achieve a higher level of functioning.

FACTS FINDINGS AND CONCLUSIONS OF LAW
I. Temporary Total Disability Benefits

The Alaska Workers' Compensation Act defines "disability" as "incapacity because of injury to earn the wages which the employee was receiving at the time of injury in the same or any other employment." AS 23.30.254(10). The Act provides for benefits at 80% of the employee's spendable weekly wage while the disability is 'total in character but temporary in quality," AS 23.30.185, but doesn't define TTD. In Phillips Petroleum Co. v. Alaska Industrial Board, 17 Alaska 658, 665 (D. Alaska 1958) (quoting Gorman v. Atlantic Gulf & Pacific Co., 178 Md. 71, 12 A.2d 525, 529 (1940)), the Alaska territorial court defined TTD as 'the healing period or the time during which the workman is wholly disabled and unable by reason of his injury to work." The court explained:

A claimant is entitled to compensation for temporary total disability during the period of convalescence and during which time the claimant is unable to work, and the employer remains liable for total compensation until such time as the claimant is restored to the condition so far as his injury will permit. The test is whether the claimant remains incapacitated to do work by reason of his injury, regardless of whether the injury at some time can be diagnosed as a permanent partial disability.

17 Alaska at 666 (citations omitted). In Vetter v. Alaska Workmen's Compensation Board, 524 P.2d 264, 266 (Alaska 1974), the Alaska Supreme Court stated:

The concept of disability compensation rests on the premise that the primary consideration is not medical impairment as such, but rather loss of earning capacity related to that impairment. An award for compensation must be supported by a finding that the claimant suffered a compensable disability, or more precisely, a decrease in earning capacity due to a work‑connected injury or illness.


In Bailey v. Litwin Corp., 713 P.2d 249, 253 (Alaska 1986), the Alaska Supreme Court set out this same authority and then stated; "Our previous cases stress the claimant's ability to return to work and indicate that medical stability is not necessarily the point at which temporary disability ceases." (Emphasis in original). The court also quoted the following description of temporary disability: "Temporary disability may be total (incapable of performing any kind of work), or partial (capable of performing some kind of work)." Id. at 254 n.12 (quoting Houston v. Workers' Compensation Appeals Bd., 95 Cal. App. 3d 856, 868, 157 Cal. Rptr. 355, 262 (Cal. App. 1979) emphasis in original).


The Alaska Supreme Court has placed the burden of proving loss of earning capacity, at least in the area of permanent partial disability, on the employee. Brunke v. Rogers & Babler, 714 P.2d 795, 801 (Alaska 1986). we have also found that an employee bears the burden of proving whether or not he is disabled and the nature and extent of the disability. Keyes v. Reeve Aleutian Airways, AWCB No. 85‑0312 at 12‑13 (November 8, 1985).


The employee seeks on‑going temporary total disability benefits from the time he left the Virginia Mason Pain Clinic and continuing. The defendant asserts he is no longer disabled or otherwise has not cooperated, so as to justify the controversion of benefits.


Dr. Williamson‑Kirkland testified the employee's 1986 injury should have resolved itself long before now. He said there were no objective findings to support the employee's pain complaints. He said be believes the employee’s motivation is for secondary gain. Dr. Williamson‑Kirkland testified, in part, as follows:

Q. Was the amount of pain he complained about consistent with any objective findings of pathology?

A. No, there was not any subjective findings on him at all. He had, what I would call, very outlandish or exaggerated pain behavior. All I would have to do is touch him in the back and he would jump and moan. All I would have to do is move his hips slightly and those kind of examinations are no different than him leaning back against the chair. He gets his pants on, he gets his shoes on. He does all kinds of normal activities that stress him more than I would stress him and yet he has dramatic pain behavior. I couldn't really examine him well as I would like to because he wouldn't allow much motion and the way you end up having to test something like this is to watch them do fairly normal activity.

Q. Doctor, you said there were no subjective findings. Do you mean objective findings?

A. Objective. No objective, no objective findings. He had normal straight‑leg raising, normal reflexes, good sensation, no neurological evidence of anything wrong with his joints. As far as one could push, they seemed normal. His behavior was just outlandish in terms of his complaint of pain.

Q. Do you feel that he is presently suffering any type of disability as a result of his August 25, 1986 injury?

A. Well, that's an impossible question to ask in the short time we saw him. He is obviously acting in a mariner that is disabling him. He is not working. He is not doing what he should do. Now, the cause of that disability is very hard to ascertain. Is it possible really a physical cause? Probably not that we can identify. It's more likely a psychological cause but he is certainly acting disabled, but whether it's secondary to that injury, it's unlikely. it probably has to do with a whole lot of other things mixed that gets in the way of him getting better.

Q. Do you think Mr. Johnson needs rehabilitation or is your recommendation simply reconditioning?

A. Well, reconditioning is part of rehabilitation. He, basically, told us he wasn't going to exercise because he tried it and it made him hurt more. Mr. Johnson is not going to is not appropriate for anything, because he wouldn't cooperate with anything. He needs to be gotten into condition, again, which is basically a good part of rehabilitation. He needs to psychologically start accepting going in and going forward instead of staying where he is at. He needs to somehow get over the process of this whole thing.

Q. Well, do you feel that any physical aggravation or problem caused by his August 186 injury would have resolved itself by now?

A. Oh, long time ago.

. . . . 

[within] six months, and he should have been back functioning like he was before.

(Williamson‑Kirkland depo. at 16‑19).


Based on Dr. Williamson‑Kirkland's testimony we find the employee has not proven he was disabled after September 22, 1987 when he left the Seattle Pain Clinic. Specifically, we base this conclusion on the lack of objective findings in the record and on Dr. Williamson‑Kirkland's opinion that the employee is physically stable and stationary and is otherwise motivated by secondary gain. Accordingly, we conclude the employee's claim for ongoing temporary total disability benefits Is denied.

II. Compensation Rate Adjustment

AS 23.30.220 reads, in pertinent part, as follows:

Determination of spendable weekly wage. (a) The spendable weekly wage of an injured employee at the time of an injury is the basis for computing compensation. It is the employee's gross weekly earnings minus payroll tax deductions. The gross weekly earnings shall be calculated as follows:

(1) The gross weekly earnings are computed by dividing by 100 the gross earnings of the employee in the two calendar years immediately preceding the injury.

(2) If the board determines that the gross weekly earnings at the time of the injury cannot be fairly calculated  under (1) of this subsection, the board may determine the employee's gross weekly earnings for calculating compensation by considering the nature of the employee's work and work history.


Our Supreme Court has decided several cases recently that give guidance on when it is proper to use subsection (1) instead of subsection (2) and vice versa. These cases interpreted §220 as it existed before the 1983 amendment that resulted in the statute's present wording. Nonetheless, we have consistently applied these cases when asked to decide compensation rate issues under the post‑1983 statute.
 See e.g., Bufton v. Conam Alaska, AWCB No. 870163 (July 24, 1987); See also Phillips v. Nabors Alaska Drilling, 740 P.2d 457, 460 n.7 (Alaska 1987).


In Johnson v. RCA‑OMS, Inc., 681 P.2d 905, 907 (Alaska 1984), the court held that the worker's wages at the time of injury should be used when the disparity between those wages and the wages obtained under the historical earnings formula is so substantial that the latter wages do not fairly reflect the worker's wage‑earning capacity.


In Deuser v. State, 697 P.2d 647, 648‑650 (Alaska 1985), the court expanded upon its holding in Johnson. In Deuser the court determined that the difference between the worker's wages at the time of injury and his wages under the formula based on historical earnings was substantial. The court held that the wages at the time of injury should have been used because evidence was presented that showed these wages would have continued during the period of disability. Id., at 649, 650.


Finally, in State v. Gronroos, 697 P.2d 1047 (Alaska 1985), the court expanded on its decisions in both Johnson and Deuser. The Gronroos court noted that !'(i)t is entirely reasonable to focus upon the probable future earnings during the period into which disability extends when the injured employee seeks temporary disability compensation." Id. at 1049 (citation omitted). See also Brunke v. Rogers and Babler, 714 P.2d 795 (Alaska 1986). By focusing on the likelihood that wages being earned at the time of injury will continue into the period of disability, the Board is, in effect, deciding whether the wages at the time of injury 'fairly' reflect the wage‑loss the injured worker will be suffering.


In Taylor v. Pacific Erectors, Inc., AWCB No. 850335 (November 27, 1985) we found the Johnson, Deuser, and Gronroos holdings meld into the following analytical framework. First, we must compare the employee's historical wages as calculated under subsection 220(a)(1) with his wages at the time of injury as reflected by his actual earnings at that time. second, we must determine whether the difference, if any, between these two wage figures is substantial. Third, it the difference is substantial, we must determine whether the wages being earned at the time of injury would continue into the period of disability. Finally, if the wages are likely to continue, we must determine the employee's gross weekly earnings by considering the nature of his work and work history.


The record shows the employee's compensation rate was based on his 1984 and 1985 gross earnings which totaled $66,309.68. His gross weekly earnings were calculated at $663.10 (66,309.68 divided by 100 weeks). The employee's gross weekly earnings at the time of his injury were at least $765.30 ($38,265 1985 earnings divided by 50). We have reviewed the employee's historical wages and his wages at the time of his injury. We find the difference is substantial. Accordingly, we must determine whether the employee's wages would continue into the period of the employee's disability.


The employee testified he liked the wages and benefits he enjoyed while working for the defendant. He said he would have continued working for the defendant, at least until he vested in the public employee retirement system which requires five years of employment. Based on this testimony we find the employee's wages would likely have continued if he had not been injured.


In order to determine the employee's gross weekly earnings we next consider the nature of his work and work history. The employee had worked for the defendant over one calendar year. We have already found that he would have continued to work for the defendant if he had not been injured. we have no evidence in the record that the employee's wages would have increased, over those he earned in 1985. Accordingly, we use the employee's 1985 gross earnings in determining his compensation rate. Based on the employee's 198S gross earnings, we find the employee's compensation rate shall be $765.30 ($38,265 divided by 50). The defendant shall pay this higher rate on all past periods of compensation paid.


Specifically, based on the employee's gross weekly earnings of $663.10, his Alaska weekly rate was computed at $412.76. Based on his new gross weekly earnings figure of $765.30, his new Alaska weekly rate is $465.68. Accordingly, the employee is owed compensation totallying $2,857.68 [($465.68 ‑ $412.76) x 54 weeks of compensation paid].

III. Transportation Costs

AS 23.30.095(a) provides that the employer must pay for the treatment required by a work‑related injury. There is no dispute that the defendant agreed to send the employee to The Mason Clinic. The defendant argues, however, that they agreed to the pain clinic treatment only after the adjuster was told the employee was moving to Seattle anyway. The employee testified he moved to Seattle to be near the medical facilities. The employee has submitted bills for his Alaska ferry costs, including the cost of shipping his automobile, and for transportation and living costs while in Seattle. The defendant asserts it never agreed to pay the employee's moving or living costs while in Seattle.


The record reflects the employee moved to Seattle in April, 1987. He visited several doctors after moving there. The medical records show he was evaluated by Richard L. Semon, M.D., Laird Findlay, M.D., Timothy Daly, M.D., Karen Woncik, M.D., Arthur Castagno, M.D., and psychologist Steven G. Fey, Ph.D. On September 22, 1987 he checked into The Mason Clinic but left within two days. He then moved back to Alaska.


We have already determined that the employee did not cooperate while at The Mason clinic. Nevertheless, the employee did visit various physicians who consistently diagnosed lumbosacral strain and cronic low back pain. The defendant states that if it were to pay the employee's transportation costs to Seattle, it would initially do so, only, for the purpose of a medical evaluation.


Based on the record before us we find the employee went to Seattle for medical diagnosis and treatment. He did cooperate in several medical evaluations. He did not cooperate for purposes of treatment. Based on our review of the record, we find the employee shall be paid for the cost of a round‑trip airfare from Wrangell to Seattle for the purpose of a medical evaluation. We find it was not necessary for the employee to move to Seattle for the evaluation. Accordingly, the defendant is not required to pay the employee's moving or living costs.

IV. Penalties

AS 23.30.155 provides, in part:

(d) If the employer controverts the right to compensation the employer shall file with the board and send to the employee a notice of controversion on or before the 21st day after the employer has knowledge of the alleged injury or death. If the employer controverts the right to compensation after payments have begun, the employer shall file with the board and send to the employee a notice of controversion within seven days after an installment of compensation payable without an award is due.

(e) if any installment of compensation payable without an award is not paid within 14 days after it becomes due, provided in (b) of this section, there shall be added to the unpaid installment an amount equal to 20 percent of it, which shall be paid at the same time as, and in addition to, the installment, unless notice is filed under (d) of this section or unless the non‑payment is excused by the board after a showing by the employer that owing to conditions over which he had no control the installment could not be paid within the period prescribed for the payment.


In Phillips v. Nabors Alaska Drilling, Inc., 740 P.2d 457, 461 (Alaska 1987) our Supreme Court ruled that it is inappropriate to avoid a penalty in a case where the Board orders a compensation rate adjustment pursuant to AS 23.30.220(a)(2). Accordingly, we find no penalty is owed in this instance. In addition, we find no penalty is otherwise due because no further benefits were awarded. In sum, the employee's claim for penalties is denied.

IV. Interest

The employee seeks interest on any benefits awarded. Based on our conclusion that the employee is entitled to an increase in his compensation rate, we find the employee is also entitled to interest at the statutory rate. Land and marine Rental Company v. Rawls, 686 P.2d 1187 (Alaska 1984).

ORDER

1. The employee's claim for temporary total disability benefits for the period of September 23, 1987 and continuing is denied and dismissed.


2. The defendant shall pay the employee compensation based on the higher calculated rate of gross weekly earnings of $765.30. As stated above, the employee is due $2857.68


3. The defendant shall pay the employee transportation costs based on the price of a round‑trip airfare from Wrangell to Seattle. The employee's claim for moving and living expenses is otherwise denied and dismissed.


4. The employee's claim for penalties is denied and dismissed.


5. The defendant shall pay the employee interest at the statutory rate of 10.5 percent on the increased compensation awarded in number 2 above.


DATED at Fairbanks, Alaska, this 25th day of 1988.

ALASKA WORKERS' COMPENSATION BOARD

/s/ Fred G. Brown
Fred G. Brown, Designated Chairman

/s/ Joe J. Thomas
Joe J. Thomas, Member

/s/ Steve M. Thompson
Steve M. Thompson, Member

FGB/wjp

If compensation payable under terms of this decision it is due on the date of issue, and penalty of 20 percent will accrue if not paid within 14 days of the due date unless interlocutory injunction staying payment is obtained in superior Court.

APPEAL PROCEDURES

A compensation order may be appealed through proceedings in the Superior Court brought by a Party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and order in the matter of Ralph R. Johnson employee v. State of Alaska, (Self‑insured) employer/defendant; Case No. 617048 dated and filed in the office of the Alaska Workers' Compensation Board at Fairbanks, Alaska this 25th day of August, 1988.

Clerk

SNO

� The wording of pre�1983 subsection 220 and post�1983 subsection 220 are not the same; however, the underlying concept of both statutes is similar. Pre�1983 subsection 220(2) and post�1983 subsection 220(a)(1) are both premised on the worker's historical earnings. Likewise, pre�1983 subsection 220(3) and post�1983 subsection 220(a)(2) both provide alternate means to determine the wages when historical earnings do not fairly reflect the worker's wage�loss.








