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This is the third time we have considered Employee's claim that his arteriosclerotic heart disease and miocardial infarction are work related. Employee is represented by attorney Clifford E. Smith. Defendants are represented by attorney Patrick E. Murphy. By agreement, we considered Employee's remanded claim, on the parties' written briefs. We have reconsidered all of the evidence in our file, including the 1983 hearing transcript. Neither party offered additional evidence. The evidence of record is sufficient to support our decision and we decided this case on 28 July 1988, the date of our next regularly scheduled meeting after the briefs were available. The record closed on that date.


On 13 October 1983 we issued a Decision and order (D&O) in which we determined that Employee's condition was not work related. On 26 October 1984 the Superior Court reversed and remanded the case to us with instructions to reconsider Employee's claim in view of two Alaska Supreme Court cases which had found heart attacks to he within the statutory presumption of compensability. In a D&O dated 5 February 1985 we determined Employee was not entitled to rely upon the presumption of compensability
 because he had failed to present sufficient evidence to establish a preliminary link between the disability and his employment. In addition, we determined that the Employer presented sufficient evidence to rebut the presumption of compensability. On 31 July 1986 the Superior Court affirmed our decision, and Employee appealed. in Grainger v. Alaska Workers' Compensation Board, No. 3287 (Supreme Court of Alaska March 25, 1988), the supreme court reversed and remanded with instructions to consider Wade v. Anchorage School District, 741 p.2d 634 (Alaska 1987), and Fox v. Alascom, 718 p.2d 977 (Alaska 1986).


The facts of this case were set out and discussed in our two previous D&Os. It is not necessary to again recite those facts in detail. In brief, Employee experienced chest pains, sweating and nausea while working overtime on 3 January 1983. he was taken to the hospital in Ketchikan where he was treated by his regular physician, Ty Salness, M.D.. Employee was transferred to Seattle to the care of cardiologist Douglas Stewart, M.D.. During his stay at the Ketchikan hospital, Employee had a type of heart attack known as a myocardial infarction (M.I.). While in Seattle at the University of Washington Hospital, Employee was diagnosed as having a coronary artery disease known as atherosclerosis or atherosclerotic heart disease (ASHD). Employee improved and returned home. Employee continued to experience fatigue and chest pain, known as angina, so he returned to the University hospital where triple bypass surgery was performed in April 1983. Employee attributes his ASHD and M.I. to stress he experienced at work.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.120(a) provides in pertinent part: "in a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter."


In Burgess Construction Co. v. Smallwood, 623 P.2d 312, 316 (Alaska 1981) (Smallwood II), the Alaska Supreme Court held that the employee must establish a preliminary link between the injury and the employment. This rule applies to the original injury and continuing symptoms. See Rogers Electric Co. v. Kouba, 603 P.2d 909, 911 (Alaska 1979). "[I]n claims 'based on highly technical medical considerations' medical evidence is often necessary in order to make that connection." Id. "Two factors determine whether expert medical evidence is necessary in a given case: the probative value of the available lay evidence and the complexity of medical facts involved." Veco Inc. v. Wolfer, 693 P.2d 865, 871 (Alaska 1985). Once the employee makes a prima facie case of work‑relatedness the presumption of compensability attaches and shifts the burden of production to the employer. Id. at 870. To make a prima facie case the employee must show 1) that he has an injury and 2) that an employment event or exposure could have caused it.


To overcome the presumption of compensability, the employer must present substantial evidence the injury was not work‑related. Id. Miller v. ITT Arctic Services, 577 P.2d 1044, 1046 (Alaska 1978). The Alaska Supreme Court "has consistently defined 'substantial evidence' as 'such relevant evidence as a reasonable mind might accept as adequate to support a conclusion."' Miller, 577 P.2d at 1046 (quoting Thornton v. Alaska Workmen's Compensation Board, 411 P.2d 209, 210 (Alaska 1966)). In Fireman's Fund American Insurance Cos. v. Gomes, 544 P.2d 1013, 1016 (Alaska 1976), the court explained two possible ways to overcome the presumption: 1) producing affirmative evidence the injury was not work‑related or 2) eliminating all reasonable possibilities the injury was work‑related. The same standards used to determine whether medical evidence is necessary to establish the preliminary link apply to determine whether medical evidence is necessary to overcome the presumption. Veco, 693 P.2d at 871. "Since the presumption shifts only the burden of production and not the burden of persuasion, the evidence tending to rebut the presumption should be examined by itself." Id. at 869. If the employer produces substantial evidence that the injury was not work‑related, the presumption drops out, and the employee must prove all the elements of his claim by a preponderance of the evidence. Id. at 870. "Where one has the burden of proving asserted facts by a preponderance of the evidence, he must induce a belief in the minds of jurors that the asserted facts are probably true." Saxton v. Harris, 395 P.2d 71, 72 (Alaska 1964).


The same standards apply to questions involving aggravation of pre‑existing conditions. As stated in Smallwood, 623 p. 2d at 317:

Thus the causation question before the Board was whether Smallwood's employment aggravated, accelerated or combined with his preexisting condition so as to be a substantial factor in bringing about his disability. The term "substantial factor" has been addressed in State v. Abbott, 498 p.2d 712, 727 (Alaska 1972)


The test, restated to be applicable to Workers' Compensation Law, follows:

Normally, in order to satisfy the substantial factor test, it must be shown both that the [disability] would not have happened 'but for' the (employment) and that the [employment] was so important in bringing about the disability that reasonable men would regard it as a cause and attach responsibility to it.


Fox concerned an employee who suffered various physical and psychological ailments for which no physical cause could be found. Fox perceived her employment, specifically stress from her job, to be the cause of her physical and emotional problems. The court rejected the use of special limiting standards in determining mental stress claims. It specifically rejected the "greater than all employees must experience" test, under which an applicant must show that the employment situation produces mental stress and tension greater than all employees must experience, for the purpose of establishing the preliminary link between employment and the disability. The court also rejected the "honest perception" test under which entitlement to compensation may be established if the claimant honestly perceives some personal injury was incurred during the ordinary work which caused the disability, The court concluded that Ms. Fox's claim should be analyzed the same way as any other claim for workers' compensation benefits, stating:

The "preliminary link" and presumption of compensability is established if there is evidence that the employment contributed to the injury. The fact that the employee perceives employment as the source of the injury is not enough to establish the preliminary link unless there is some testimony that the employment affected the employee to help create the disability.

Id. at 984; citations omitted.


Wade is a mental injury case in which a school security officer experienced stress at work. Wade's psychotherapists determined that work stress played a significant role in his disability. We determined that Wade had established the presumption of compensability. We also determined that the employer had rebutted the presumption of compensability and found that Wade had failed to prove compensability because he had not shown that he experienced greater stress than was usual in the profession. we rejected Wade's expert testimony because it was based on Wade's inaccurate perceptions of his work environment. The court rejected the use of the "unusual stress in the profession" test on the ground that it is a "threshold" requirement which is precluded under Fox. The court stated: "We will not preclude 'eggshell' claimants, like Wade, from recovery in workers' compensation solely because they succumb to stressful job conditions to which others in the profession do not succumb." Id. at 639. The court also held that although the "honest perception" test had been rejected in Fox, we should not have rejected the expert testimony about the relationship of Wade's condition to his employment. The court noted that we should not focus exclusively on an employee's honest perceptions, and that Fox had not held that those perceptions were entirely immaterial.


There are two medical problems which are involved in Employee's claim for workers' compensation benefits; ASHD, which develops over years and is considered to be part of the aging process; and the M.I. he suffered as a result of the coronary artery disease. Stress may be a factor in both, and Employee asserts that job stress caused his medical problems. Dr. Stewart reported that ASHD predisposes art individual to M.I. (Stewart letter, 6 July 1983.)


Employee testified that he experienced stress as work. He stated that he began to experience chest pains at work just after the peak electricity usage which occurs between 5:00 and 7:00 P.M.. Employee testified that the same night Ken Baker gave him some "static" and "argument" when he instructed Mr. Baker to shut down the Beaver Falls power station. (Hearing transcript p. 20.) Mr. Baker directly contradicted this testimony. (Id. at 64‑65.)


Employee testified he had an argument with Ralph Devenny on 2 January 1983, the day before he was hospitalized with chest pains. This testimony was contradicted by Bill Freer and Mr. Devenny in two respects. First, the incident occurred four days earlier on 30 December 1982, not on January 2nd. Second, Mr. Freer was upset with Jim Russell, who was responsible for leaving instructions for the operation of the power plant, not with Employee.


Employee also testified: "It's kind of a nerve‑wracking job. There's a lot of times you're sitting there wondering what is going to happen next." (Id. at 15.) Employee testified that he experienced stress as a result of noise, telephone calls from the public, power outages and brownouts, and management's propensity to blame the power station operators for all problems which occurred.


Mrs. Grainger testified on Employee's behalf. She described herself as a rehabilitation specialist who has treated people with "this type of problem." She described Employee as a very conscientious person who worried about power outages and that at times Employee was frustrated and upset with "the mismanagement" at work. Mrs. Grainger believed that Employee's frustration was demonstrated by the onset of "an acute case of shingles" about two months before the M.I. occurred.


Ty A. Salness, M.D. has been Employee's family physician since 1979. He testified that Employee was 65 at the time of the M.I. and needed to lose 30 to 40 pounds. (Salness dep., p. 7.) Dr. Salness testified Employee had chest pains going back to 1979. In October 1982 he had right chest pain secondary to herpes zoster (shingles] and in February 1982 he had back spasm associated with his work with the City Council. Dr. Salness listed the risk factors for ASHD as elevated cholesterol, lack of exercise, family history, diabetes, smoking, stress, and high blood pressure. He testified that of those factors, Employee had several factors for sure: overweight, lack of exercise, high blood pressure and "some component of stress." (id. at 15‑16.) Dr. Salness also testified that with the exception of the stress from the City Council meetings, he only discussed stress with Employee after the M.I. occurred. (Id. at 17.) Employee then reported that he experienced stress at work. Dr. Salness testified he was unable to determine it Employee's pre‑existing coronary problems were aggravated or caused by job stress, (id. at 19), or if stress caused the heart attack, (id. at 20), but he believes stress was a factor, (id. at 25). He also stated "I would think that his troubles relate more to his weight and to his lack of exercise than to stress, but to be honest... we don't know why some people get coronary heart disease quicker than others." (id. at 20.) Dr. Salness testified that ASHD does not develop quickly, but is "more a 10 year process." (Id. at 25.)


Dr. Stewart reviewed Employee's medical records, directing himself "especially to the role played by job‑related stress‑ in producing both the acute myocardial infarction and the chronic process of atherosclerosis which predisposes to myocardial infarction" and wrote us concerning his findings. Dr. Stewart stated that at least five individuals talked with Employee about his illness and no indication of chest trauma, job‑related stress, physical stress, or emotional stress was documented which might have precipitated Employee's M.I.. In connection with the ASHD, Dr. Stewart stated: "Chronically, there is no available evidence to suggest that Mr. Grainger was exposed any specific environmental, physical, or emotional stress that would have caused premature coronary artery disease." (Stewart letter, 6 July 1983.) Dr. Stewart concluded: "I do not believe there is, at present, sufficient evidence to state that job‑related stress has played a unique or primary role in the development of Mr. Grainger's coronary disease. (Id.)

Dr. Stewart also listed the risk factors present in Employee as a brief smoking history and a family history of coronary disease. (Id.) Dr. Stewart testified that there was strong epidemiologic evidence linking smoking, family history, high blood pressure, diabetes, and high cholesterol with ASHD. He said that many people also include obesity and stress in, the list of risk factors but there is no data to support that conclusion. (Stewart dep. p. 11.)


We first must determine if there is sufficient evidence to establish the preliminary link between Employee's employment and either the M.I. or the ASHD. There is little evidence, other than Employee's testimony, to support his claim that he was experiencing stress at the time he began to experience chest pains. Such stress could be construed as a factor which precipitated the M.I.. Neither physician was aware of any such factors.


As to factors which may have contributed to the development of Employee's ASHD, Mr. Freer and Mr. Devenny testified that a power plant operator's job can be stressful when there are power outages, although fewer than six outages occur per year. We have no evidence about when the last outage or brownout occurred. Mrs. Grainger testified that Employee was frustrated with management but, surprisingly did not even use the word "stress" in her testimony. Her testimony about Employee's outbreak of shingles being related to stress is not supported by medical testimony. Employee testified that he found the noise at work stressful. No medical evidence was presented about the effects of noise and it's relationship to stress.


In Fox the court stated that the preliminary link and presumption of compensability is established if there is evidence that the employment contributed to the injury Although the evidence is very weak, we find that Employee has submitted evidence sufficient to establish the preliminary link between his employment and his heart condition. We rely on Employee's testimony that he experienced stress, from various sources, at work; Mrs. Grainger's testimony that Employee was frustrated by conditions at work and Dr. Salness' testimony that he believed stress to be a factor in Employee's condition. In reaching this finding, we have given consideration to the fact that the onset of symptoms occurred at work. We have also heeded our supreme court's repeated admonition that the Alaska Workers' Compensation Act is to be liberally construed in favor of the applicant.


We also find that Defendants have presented substantial evidence to rebut the presumption of compensability. Employee's testimony about the sources of his stress at work were effectively rebutted by his co‑workers. We also rely on the testimony of Dr. Salness, Employee's treating physician. Dr. Salness stated that Employee's only reports of stress had been in connection with Employee's participation in City Council meetings. It was only after Employee had the M.I. that he reported work stress. Although Dr. Salness acknowledged that the medical profession does not know why some individuals develop ASHD more quickly than others, he expressed his opinion that Employee's "troubles relate more to his weight and to his lack of exercise than to stress." Finally we rely on the expert testimony of Dr. Stewart.
 Dr. Stewart looked for indication of job‑related stress in Employee's records and found no reason to conclude that job stress caused the M.I. or the ASHD. In this connection, we note that Dr. Stewart, who teaches medicine in his medical school's Cardiology Division testified that there was no evidence to support a conclusion that stress is even a risk factor in the development of ASHD.


Because we have determined that Defendants have rebutted the presumption of compensability, that presumption drops out and Employee must prove all elements of his claim by a preponderance of the evidence.


We have no evidence about the date of onset of Employee's ASHD. Employee testified at hearing that he had worked for Employer for only about five years and Dr. Salness testified ASHD was a preexisting condition. In order for the aggravation Or acceleration of a preexisting condition to be compensable, a claimant must show that the employment was a "substantial factor" in bringing about the ultimate disability.


We find that Employee has failed to prove, by a preponderance of the evidence, that either his M.1. or ASHD were causally related to his employment. Employee testified that many factors caused him to experience stress at work. Employee's testimony was contradicted by his co‑workers and supervisors. We find that Employee exaggerated the stressfulness of the events, and the time that they occurred, in order to enhance the appearance that his M.I. was work related. Other than Employee's testimony, there is no evidence that Employee experienced any physical or emotional stress at the time he began to experience chest pains. Even the reports of Employee's hospitalization do not suggest such stress. We have also considered Employee's claim that his job was nerve‑wracking because he sat and wondered what was going to happen next, and other evidence about the nature of Employee's job. We do not believe that Employee's job was stressful. The evidence indicates that Employee did not like his job, that he did not get along well with Mr. Freer and perhaps other employees, and that the job was probably boring most of the time.


The medical evidence strongly supports the conclusion that Employee's ASHD is not work related. The risk factors described by both physicians indicate that a family history 'of coronary artery disease is a very strong risk factor. Lack of exercise and obesity are also known risk factors. Employee was at risk for ASHD as a result of each of those factors. If stress is a factor in the development of ASHD, it's occurrence as a result of Employee's work is not documented in Employee's medical records. The only report of stress‑related symptoms Employee made to his treating physician, prior to his M.I., was in relation to Employee's work with the City Council. The most persuasive evidence that Employee's ASHD was not related to his work is Dr. Stewart's letter of 6 July 1983 in which he concludes that job‑related stress did not ‑play a "unique or primary" role in the development of Employee's coronary disease.


For the above stated reasons, Employee's claim is denied and dismissed.

ORDER

Employee's claim is denied and dismissed.


DATED at Juneau, Alaska this 26th day of August, 1988.

ALASKA WORKERS' COMPENSATION BOARD

/s/ L.N. Lair
Lawson N. Lair, Designated Chairman

/s/ D.W. Richards
David W. Richards, member

/s/ Thomas Chandler
Thomas W. Chandler, Member

LNL:snh

If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 20 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.

APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.

CERTIFICATION

I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter 'of Paul Grainger, Employee/Applicant; v. City of Ketchikan, Employer; and industrial Indemnity, Insurer/Defendants; Case No. 300818; dated and filed in the office of the Alaska Workers' Compensation Board at Juneau, Alaska, this 26th day of August, 1988.

/s/ Susan Hall
Clerk
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� AS 23.30.120 establishes a presumption that claims are compensable. It provides: "(a) In proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that (1) the claim comes within the provisions of this chapter...."


� Douglas K. Stewart, M.D., is an associate professor of medicine at the University of Washington School of Medicine. Dr. Stewart was Employee's treating cardiologist and responsible for his care during Employee's two admissions, 4 January 1983 through 12 January 1983 and from 30 March 1983 through 9 April 1983. Coronary artery bypass surgery was performed during the second admission.





� We respectfully disagree with the majority in Grainger about the weight to be accorded Dr. Stewart's testimony. AS 23.30.122. Dr. Stewart was Employee's attending physician. He was not retained by Defendants to perform and independent medical examination. His letter indicates that he examined the record looking specifically for factors related to job stress. We do not find the varied descriptions of Employee's job surprising, in view of the fact that the nature of Employee's work would not usually be considered stressful or of the type likely to lead to coronary artery disease. In our experience, it is not unusual for medical records to be imprecise about matters which do not appear to be important. That imprecision also suggests to us that at the time of the discussions, Employee was not complaining about job stress and associating it with his M.I. in addition, the indication that Employee was at rest at the time he began to experience chest pain is not inconsistent with our view that Employee's job was quite sedentary.








