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On June 10, 1988 we issued a Decision and Order (D&O) in this case. Short v. Alaska Mining & Diving Supply et. al., AWCB No. 880156. We found, among other things, that Employee was entitled to recovery of compensation and medical benefits from Alaska Mining and Diving/State of Alaska, AS 23.30.045 Fund (AMD), which related to Employee's May 8, 1987 aggravation. We further concluded that AMD was responsible for payment of these benefits through March 1, 1988, the date by which Employee had returned to his pre‑May 8, 1987 status.


On June 11, 1988 Employee, through his attorney, Joseph Kalamarides, filed a petition for modification of this D&O. On July 27, 1988 Employee also replied to AMD's opposition to his motion to modify. In arguing for a modification Employee does not dispute our finding of fact that he had returned to his pre‑May 8, 1987 medical status by March 1, 1988. Rather, Employee argues that, notwithstanding this fact, he was not medically and vocationally stable as of March 1, 1988 and that AMD therefore remained liable, as a matter of law under the last injurious exposure rule, for the payment of additional compensation benefits and rehabilitation services. Employee also requests the payment of attorney's fees on compensation paid through continuation of his disability from work.


On July 20, 1988 and July 28, 1988 AMD, through its attorney, Shelby Nunenke‑Davison, opposed Employee's petition. AMD argues that Employee has failed to set forth a sufficient basis for us to consider his petition for modification. AMD also argues that, even if we were to consider Employee's petition, an insufficient basis exists for us to modify our D&O. Frontier Drywall and Alaska National Insurance Co. (Frontier) through it's attorney, Elise Rose, also filed a reply to Employee's petition. On August 3, 1988 we met to consider this petition and the record closed.


Facts concerning this petition are set forth in our D&O. We adopt these facts for the purposes of considering Employee's petition. We briefly review the following facts particularly relevant to the claim raised by Employee.


Employee was initially injured while working for Frontier on October 14, 1985. Frontier subsequently paid certain benefits relating to this injury through January 21, 1987. On January 21, 1987 we approved a Compromise and Release agreement (C&R) relating to Employee's claim for benefits associated with this October 14, 1985 incident. Under the terms of this C&R Employee received among other things, $60,000 and temporary partial disability (TPD) benefits of $350.28 per week during the course of his on‑going job training program, through August 14, 1987. in consideration for the payment of these benefits Employee accepted

said compromise funds in full and final settlement and payment of all benefits and compensation, regardless of its nature, disability compensation for temporary total, temporary partial, permanent partial, permanent total, penalties, interest, or vocational rehabilitation benefits under AS 23.30.191, AS 23.30.185, AS 23.30.041 or AS 23.30.200 to which the employee might be presently due or might become due at any time in the future pursuant to the terms and provisions of the Alaska Workers' Compensation Act. . . It is also agreed that vocational rehabilitation benefits under AS 23.30.191, AS 23.30.185, or AS 23.30.041, are waived under the terms of this Compromise and Release. This waiver of vocational rehabilitation benefits is justified because employee has been rehabilitated into a appropriate training/employment position.

(C&R, p. 3.)


As set forth in this C&R the above referenced job training program was as a small engine mechanic. This job training program began " November of 1986 and was to be completed in August of 1987. As set forth in our D&O this job training program was originally with North Country Recreation and Marine (North Country). Shortly following the signing of this C&R Employee's job training program with North Country was terminated. On April 21, 1987 Employee began an alternative program with AMD. This program terminated shortly after Employee's May 8, 1987 aggravation. Notwithstanding this termination Frontier continued to pay Employee TPD benefits under the C&R through August 14, 1987. AMD also paid Employee temporary total disability (TTD) benefits, relating to the May 8, 1987 aggravation, beginning on June 3, 1987. These payments were initially made under a full reservation of rights and subsequently were paid pursuant to our D&O.


Following his November 10, 1987 surgery Employee was provided additional vocational rehabilitation services through Crawford Health and Rehabilitation Services of Alaska (Crawford). It appears that AMD paid for these services. These services included a December 24, 1987 labor market survey for work as a small engine mechanic and on‑going communication between Employee's vocational rehabilitation counselors and Dr. Voke. On February 11, 1988 Linda Lau, from Crawford, reported that Dr. Voke had approved another job training program for Employee beginning March 1, 1988.


In January of 1988 Dr. Voke reported that Employee could return to work by March 1, 1988 under the same work restrictions that existed before the May 8, 1987 aggravation. Dr. Voke testified in his April 25, 1988 deposition that Employee had returned to his pre‑May 8, 1987 status. Employee testified that as early as January 1988 he felt capable of returning to work and began looking for an alternative training program. Dr. Haldeman testified in his April 19, 1988 deposition that Employee's work restrictions were the same as those existing before the May 8, 1987 aggravation. Dr. Horning testified that as of March 31, 1988 Employee could lift up to 35 pounds and was getting close to his pre‑injury status. Finally, Dr. Lanzer testified that by at least April 22, 1988 Employee was better off than he had been before may 8, 1987.


On March 3, 1988 Robert Sullivan, from Crawford, again reported that Dr. Voke had approved a potential job training program with certain instructions for Employee beginning on March 1, 1988. Mr. Sullivan went on to state, however, that Employee "will need to reach maximum medical improvement before his ‑residual physical capacities can be fully evaluated in relation to this vocational goal." (Sullivan's March 3, 1988 vocational rehabilitation report, p. 7.) Mr. Sullivan further stated:

Should it prove true, as Dr. Voke has predicted, that Mr. Short's fusion will be stronger than it was following the prior surgery, and should it also be determined that Mr. Short is physically unable to function fully in the job of small engine mechanic, either directly or with modification following maximum medical improvement in July, it would be reasonable to conclude that the goal of small engine mechanic was inappropriate to begin with, and that Mr. Short will require alternate Vocational Rehabilitation Services Plan to return to work.

(Id.)
Mr. Sullivan concluded by recommending further evaluation of Employee's potential to participate in a job training program as a small engine mechanic including on‑going contact between the vocational consultant, medical services consultant and work therapy enterprises. If it was determined that this program was not approved and Mr. Sullivan recommended that vocational services be placed on a "hold" status until Employee reached his maximum medical improvement.

(Id. at 9.)

FINDINGS OF FACT AND CONCLUSIONS OF LAW

We are authorized to review, modify or rehear matters under AS 23.30.130(a) which states:

AS 23.30.130(a) provides:

Upon its own initiative, or upon the application of any party in interest on the ground of a change in conditions, including, for the purposes of AS 23.30.175, a change in residence, or because of a mistake in the determination of a fact, the board may, before one year after the date of the last payment of compensation, whether or not a compensation order has been issued, or before one year after the rejection of a claim, review a compensation case in accordance with the procedure prescribed in respect of claims in AS 23.30.110. in accordance with AS 23.30.110 the board may issue a new compensation order which terminates, continues, reinstates, increases, or decreases the compensation, or award compensation.

Our Supreme Court discussed §130 in Interior Paint Company v. Rodgers, 522 P.2d 161, 168 (Alaska 1987). Quoting from O'Keeffe v. Aerojet‑General Shipyards, Inc., 404 U.S. 254, 256 (1971), the court stated: "The plain import of this amendment [adding "mistake in a determination of fact" as a ground for review] was to vest a deputy commissioner with broad discretion to correct mistakes of fact whether demonstrated by wholly new evidence, cumulative evidence, or merely further reflection on the evidence initially submitted."

The Court went on to say:

The concept of mistake requires careful interpretation. It is clear that an allegation of mistake should not be allowed to become a back‑door route to retrying a case because one party thinks he can make a better showing on the second attempt." 3 Larson, The Law of Workmen's Compensation §81.52, at 354.8 (1971).

Although the Board "may" review a compensation case, and this review can consist merely of further reflection on the evidence initially submitted, it is an altogether different matter to hold that the Board must go over all prior evidence every time an action is instituted under AS 23.30.130(a). Such a requirement would rob the Board of the discretion so emphatically unheld in O'Keeffe v. Aerojet‑General Shipyards, Inc., supra.

Interior Paint Co., 522 P.2d at 169.


In applying the above principle to the present case we do not believe that a sufficient basis has been established to modify our June 10, 1988 D&O. First, we do not believe that Employee has raised an appropriate argument, under AS 23.30.130(a), to justify a modification of this D&O. Employee does not argue that we erred in a finding of fact set forth in our D&O, including the finding that Employee had returned to his pre‑May 8, 1987 status by March 1, 1988. Instead, Employee argues that, notwithstanding this fact, AMD remained liable for the paying of additional disability and additional benefits as a matter of law under the last injurious exposure rule if Employee was not medically or vocationally stable as of March 1, 1988. We believe that this issue involves a dispute as to a legal issue set forth in our D&O. We do not believe that a dispute concerning this legal issue constitutes a sufficient basis for us to modify our D&O. We therefore deny and dismiss employee's petition.


Second, even if we were to consider all the evidence presented in this case again, and the legal conclusion set forth in our D&O that AMD was not liable for the payment of any additional benefits after March 1, 1988, we do not find a sufficient basis to modify our D&O. we believe that an individual who, during the course of a subsequent employment an training programs, suffers an aggravation, acceleration or combination with a pre‑existing condition, which is a substantial factor in bringing about a harm, is entitled to recover benefits associated with this aggravation only to the point when the individual has returned to the pre‑aggravation status. In situations where an individual is able to return to the pre‑injury status, such an aggravation, acceleration or combination with constitutes, in essence, a temporary aggravation. Liability for compensation benefits terminates for a temporary aggravation at such time as an individual returns to the pre‑injury status, notwithstanding the fact that the individual may continue to be medically or vocationally unstable. Jones v. Alaska Workmen's Compensation Bd., 600 P.2d 738 (Alaska 1979); Meyer v. Signs, 236 N.W.2d 774 (Minn., 1975); Bridle v. W.C.A.B. (Eastern Distr. Center), 456 A.2d 1109 (Pa. Cmwith 1983). we therefore again deny and dismiss Employee's petition.


In so concluding we recognize that, given 'the history of this case and our present decision, Employee may not be entitled to receive additional vocational rehabilitation assistance or disability benefits from Frontier as Well as AMD. Employee entered into a C&R with Frontier, which we approved in January 1987. Under the terms of this C&R Employee was provided, among other things, a cash payment of $60,000 and TPD benefits of $350.28 per week during the period of his on‑going job training. in consideration of this, and other, benefits Employee agreed to waive any additional disability or vocational benefits. Employee's original job training program was terminated shortly following the approval of this C&R. Employee subsequently secured a second job training program with AMD. Employee continued to receive TPD benefits under the C&R through August 14, 1987 despite the fact the AMD job training program also terminated. Following his November 10, 1987 surgery Employee was again provided vocational rehabilitation assistance. Despite his undisputed return to his pre‑May 8, 1987 physical status by March 1, 1988, Employee has apparently not, to date, been able to complete this job training program. It appears that some dispute may now exist whether this job training program was initially appropriate and, particularly, whether Employee was, and is, physically able to participate in this program.


We find that: these facts do not constitute a sufficient basis for holding AMD liable for the payment of additional disability or vocational rehabilitation benefits. In entering into this C&R Employee agreed that his on‑going job training program was appropriate and assumed the risk that this job training program would be successful. Employee has not moved to set this C&R aside. We do not believe that a reasonable basis exists for holding AMD liable for the payment of additional benefits if this job training program proves ultimately unsuccessful.


Based on our conclusion that Employee is not entitled to additional disability or vocational rehabilitation benefits from AMD we further find that Employee is not entitled to recover additional attorney's fees from AMD. We therefore deny and dismiss this claim.

ORDER
1. Employee's petition for modification of our June 10, 1888 decision and order is denied and dismissed.

2. Employee's petition for an award of additional attorney's fees from AMD is denied and dismissed.


Dated at Anchorage, Alaska, this 29th day of August, 1988.

ALASKA WORKERS' COMPENSATION BOARD

/s/ Thatcher R. Beebe
Thatcher R. Beebe, Designated Chairman

/s/ John H. Creed
John Creed, Member

/s/ Donald R. Scott
Donald R. Scott, Member

TRE/cdl

If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 20 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.

APPEAL PROCEDURES

A compensation order may be appealed through proceedings in superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.
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I hereby certify that the foregoing is a full, true and correct copy of the Decision and Order in the matter of Grayland Short, employee/applicant; v. Alaska Mining and Diving Supply/State of Alaska, AS 23.30.045 Fund, employer; and Frontier Drywall Supply, Inc., employer; and Alaska National Insurance Company, insurer/ defendants; Case Nos. 711630/530795; dated and filed in the office of the Alaska Workers' Compensation Board in Anchorage, Alaska, this 29th day of August 1988.
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