ALASKA WORKERS'COMPENSATION BOARD
P.O. Box 1149 Juneau, Alaska 99802

NAE HEE LEE,
)



)


Employee,
)
DECISION AND ORDER


Applicant,
)
AWCB Case No.
705771



)
AWCB Decision No. 88-0229

SHOGUN RESTAURANT,
)



)
Filed with AWCB Anchorage


Employer,
)
August 30, 1988


Defendant.
)



)


We heard this claim for temporary total disability (TTD) benefits, medical expenses, actual attorney's fees and legal costs on July 21, 1988 in Anchorage, Alaska. The employee was present and ‑represented by attorney John E. Havelock. The defendant was represented by attorney James B. Pentlarge. Linda Lee and Sal Shin acted as Korean translators for the hearing. The record closed on August 17, 1988, the first regularly scheduled hearing date after all evidence and briefs were to be submitted.

FACTUAL BACKGROUND

At the hearing, Nae Lee testified that he came to Anchorage from Korea in 1981. Between that time and April 24, 1987 when he was injured, he worked as a dishwasher, kitchen helper and busboy for the Shogun Restaurant. He stated that his normal day was comprised of coming in at 10:30 a.m., working until 3:30 p.m., taking an hour break and then working between 4:30 p.m., and 11:30 p.m.


With regard to the tipping policy at the Shogun, Nae Lee stated that normally the waitresses would collect the tip and then give 15% to the busboys.


Nae Lee testified that on April 23, 1987, a customer he knew gave him money to take to the front desk to pay a $60.00 bill and asked that he return with a receipt. He said the customer told him to keep $4.00 but he left it with the general manager at the front desk. Next, he stated that Young Ok Kim, the waitress serving the customer, accused him of stealing the rest of the tip and asked the customer about it. Nae Lee reported that the customer became embarrassed went to the front desk, asked the general manager, Yoon Lee, for a corrected receipt and left. He stated that he and Kim not only started arguing but swearing at each other. He testified that he became so angry that he raised his arm to strike her but he did not follow through because she was a woman. Nae Lee said he followed Kim around the restaurant asking her if she thought he had stolen the tip. He stated that Kim said she would tell her boyfriend, Un Hak Choe, about the incident. The employee testified that he then went to Yoon Lee and said that if he did not stop Kim from accusing him of stealing tips he would quit. He reported that Yoon Lee agreed he should quit. Nae Lee stated he changed out of his work clothes, realized work was hard to find and returned to work.


The employee testified that oil April 24, 1987, after the lunch period, about 1:45 p.m., he was called into the office by Cecilia Park, the wife of the Shogun's owner. According to Nae Lee, Park informed him that Choe had come to the restaurant looking to fight him. He stated that Park asked if he wanted to see Choe and he told her no because he was too busy busing tables.


Next, Nae Lee said that when he was walking from the office to his work area and passing the lounge, Choe called out in a very loud voice "Hey you, come over here." The employee said that he took a couple of steps into the lounge to see who was calling. He testified that when he saw Choe walking toward him he turned around and before he left the lounge felt a very severe pain in the upper right side of his back. Nae Lee said he saw Choe holding a knife or something else very sharp. At the end of his direct examination, the employee stated that before he was stabbed he was not angry with Choe and did not intend to fight him.


On cross‑examination, the employee first stated that he never previously fought with Choe at the Imperial Palace Restaurant and never fought with another man at the Yellow Sea Restaurant. Upon further questioning, however, he admitted that a physical fight did take place at the Yellow Sea Restaurant.


Yoon Lee testified that on the day before the fight in question, Nae Lee became very upset with Kim over a tip. He said that while the employee yelled obscenities at Kim she did not respond in kind. According to Yoon Lee, he had to stop the employee from hitting Kim. Yoon Lee stated that he followed Nae Lee around the restaurant to make sure Nae Lee did not hit her.


Yoon Lee testified that on April 24, 1987, Choe came to the restaurant after lunch and asked him in a very polite way if he could talk with Nae Lee. The witness said he told Choe that he could not see the employee right then because he was working but he could wait f or him in the lounge. Yoon Lee stated that at that time Choe did not seem angry, nor was looking to fight the employee. The witness said that sometime around 2:40 p.m. he was at a counter a few yards away from the lounge when a fight broke out. He said he ran to the lounge, saw Nae Lee and Choe fighting and pulled the employee out of the lounge. Yoon Lee said he did not know who started the fight but did say that it was not preceded by yelling or anything else he could hear.


Young Ok Kim testified that in the Anchorage Korean community Nae had a reputation for fighting. In fact, she stated that sometime in the past the employee had fought Choe at the Imperial Palace Restaurant. With regard to Choe, she said that he was her boyfriend during the time in question, and he was not a fighter. Kim reported that she had worked with Nae Lee for about six months before the fighting incident and had been warned by other waitresses that he stole tips. She stated that on April 23, 1987, she honestly believed that the employee cheated her out of a $5.00 tip and when she confronted him with this charge he started yelling obscenities at her and threatened to hit her. Kim mentioned that in order to avoid a confrontation with the employee, she hurried to the kitchen. The witness testified that Nae Lee chased her and she was afraid. She explained that when she told Choe about the incident that night, Choe said that he would talk with Nae Lee the next day and ask him to apologize. Kim said it was not Choe's intent to fight the employee,


Cecilia Park, who also worked as a cashier and in the office, testified that the employee's work schedule was 10:30 a.m. to 2:30 p.m. and from 4:30 p.m. to 10:30 or 11:00 p.m. She stated that between 2:30 and 4:30 p.m. all employees are on break status and are free to come and go as they please. The witness explained that on April 24, 1987, at about 1:30 or 1:40 p.m. Choe came to her and in a very respectful manner asked if he could speak with the employee. She said that Choe explained that because Nae Lee had sworn at his girlfriend the previous night, he wanted an apology. She informed him that Nae Lee would be finished with his work in about 30 minutes and he could wait for him in the lounge. Park stated that next she called the employee into her office and explained the situation to him. She reported that the employee got very upset and left. She said that when the fight broke out in the lounge she ran in and saw the employee with either a wine carafe or wine bottle in his hand. Park stated that when the combatants were separated, Choe wa8 taken outside the restaurant and Nae Lee went to the kitchen, got a knife and disappeared outside.


Heung In Yoon, a cook's helper at the Shogun Restaurant when the fight occurred, testified that he saw the employee get into a physical fight with Choe previously at the Imperial Palace Restaurant and with another man at the Yellow Sea Restaurant. On the day in question, Yoon took his break at 2:30 and when passing the lounge saw Choe, an acquaintance, and went in to say hello and talk. He reported that when he asked Choe what he was doing at the restaurant, Choe said he wanted to discuss the tip incident and hopefully get an apology from Nae Lee. The witness said Choe was not in a fighting mood. Yoon reported that when the employee came into the lounge, Choe told him that he wanted to talk, Nae Lee threatened Choe, grabbed. a wine bottle and, before he knew it, there was a fight. He said both men started fighting at the same time.

FINDINGS OF FACT AND CONCLUSIONS OF LAW

AS 23.30.120(a)(4) provides: "In a proceeding for the enforcement of a claim for compensation under this chapter it is presumed, in the absence of substantial evidence to the contrary, that. . . . the injury was not  occasioned by the willful intention of the injured employee to injure. . . . another."


In Wilson v. Mulligan Farms, AWCB No. 84‑0070 (March 23, 1984), we dealt with this presumption and stated:

We believe the method of applying the presumption of compensability developed by the Supreme Court should be used in applying the 120 (a) (4) presumption. Thus the employee must present a prima facie case that the injury was not occasioned by the wilful intention of the injured employee to injure . . . . another. If the employee succeeds, the burden shifts to the employer to produce substantial evidence that the injury was proximately caused by the employee's wilful intent to injure. . . . any person. AS 23.30.235(l). Once again, substantial evidence is such relevant evidence as a reasonable mind would accept to support a conclusion. . . . And, proximately caused does not mean solely caused, but simply ‘a' legal cause. . . . 'Proximate cause' was defined in State v. Abbot, 498 F.2d 712 (Alaska 1972) as "a reasonable close connection between the conduct and the resulting injury . . .”

. . . .

If the employer produces such evidence, then the presumption drops out, and the employee bears the burden of proving that the injury was not proximately caused by his willful intent to injure any person.

(Emphasis in original; citations omitted).


Assuming for the purpose of this discussion that the employee presented a prima facie case that his injury was not occasioned by his wilful intention to injure Choe so that the presumption attached to his claim, we nevertheless find that the defendant produced substantial evidence that the employee's injury was proximately caused by his wilful intent to injure Choe. This finding is based on the following facts; (1) Nae Lee had a reputation in the Anchorage Korean community for losing his temper and fighting; (2) Nae Lee himself testified and Yoon Lee affirmed, that he became so incensed over the tipping incident that not only did he yell obscenities at Kim but also was ready to strike her with his hand; (3) Nae Lee was so angry over the tipping incident that Yoon Lee had to follow him around the restaurant to make sure he did not hit Kim, (4) the employee was so upset over the tipping incident that he temporarily quit his job at the Shogun Restaurant; (5) Kim testified that because of the employee's anger she was afraid and hurried to the kitchen; (6) Yoon Lee stated that when Choe talked with him after lunch on April 24, 1987, he was polite, not angry and not looking for a fight; (7) Yoon Lee testified that just before the fight started he was only yards away from the lounge and never heard anyone yell at Nae Lee from inside the lounge as Nae Lee contends, (8) Park stated that when she spoke with Choe about an hour before the fight he was respectful and said he only wanted an apology from the employee; (9) when Park told Nae Lee that Choe wanted to talk with him about the way he had treated Kim, the employee became very upset and angrily left her office; (10) Park testified that when she heard a commotion in the lounge and went to investigate, she saw Nae Lee with either a wine carafe or bottle in his hand; (11) Heung in Yoon had seen the employee fight on a couple of occasions before April 24, 1987; (12) Yoon testified that he talked with Choe in the lounge before the employee came in and Choe was not angry or in a fighting mood; (13) Yoon reported that Choe was there to talk to Nae Lee and hopefully get an apology for what happened the day before (14) Yoon stated that the employee came in the lounge, made some threatening remarks to Choe, grabbed a wine bottle and the fight began.


Having come forward with substantial evidence that Lee's injury was proximately caused by his wilful intent to injure Choe, the presumption drops out, and Nae Lee must prove that his injury was not proximately caused by his wilful intent to injure Choe. Based on the evidence just discussed, we find that the employee has not met his burden of proof. The only evidence Nae Lee relies on is his own testimony, and we find that it is insufficient.


Next, the employee asks for $6,358.00 in attorney's fees and $223.50 in legal costs. Since we have denied his claim for workers' compensation benefits, we must also deny these fees and costs.

ORDER


1. The employee’s claim for temporary total disability benefits is denied and dismissed.


2. The employee’s claim for medical expenses is denied and dismissed.


3. The employee’s claim for attorney’s fees and legal costs is denied and dismissed.


Dated at Anchorage, Alaska, this 30th day of August, 1988.

ALASKA WORKERS' COMPENSATION BOARD

Russel E. Mulder, Designated Chairman

Mary A. Pierce, Member

David W. Richards, Member

REM/fs

If compensation is payable under terms of this decision, it is due on the date of issue and penalty of 20 percent will accrue if not paid within 14 days of the due date unless an interlocutory order staying payment is obtained in Superior Court.

APPEAL PROCEDURES

A compensation order may be appealed through proceedings in Superior Court brought by a party in interest against the Board and all other parties to the proceedings before the Board, as provided in the Rules of Appellate Procedure of the State of Alaska.

A compensation order becomes effective when filed in the office of the Board, and unless proceedings to appeal it are instituted, it becomes final on the 31st day after it is filed.
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